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-A-  Y«ar  1969 

Opinion  No 


axestick  Park  3 

see  also  7 

BATDffiMTS 

Fli«  hAsards}     International  Hotel;  duties  of  division  of  fire  prvirention  59 


SCEPTAKCE 

Qualified  contract  re  Candlestick  Park  7 


ICUMTIIATIOI- 


•^ 


Sick  leave;  lump  sum  oaymenfc  of  unused  sick  leave  to  police  officer 
upon  retirement  or  death  17 

sec  also 


& 


;gusations 

Sisciplinary  hearings j  police  department  UO 

Rolling  stock J  municipal  railway;  leasing  fron  non-profit  corporation       22 

yriviTiEg  ^' 

Ball  project  J     volunteer  vfcrk  being  in  conflict  with  civil  aei^ce 

duties  in  district  attorney's  office  9U 

[)jr3TKE?;TS 

Vacation-holiday  benefits  70 

X^PTICK 

Redevelopment  plan;     hearing  on  adoption  of  redevelopment  plan  j  must  , 

teetinorybe  given  under  oath  or  affirmaticn;   opportunity  for  cross- 

exarnination  of  witne&ses  62 

Rule  5.UI.I  re  unused  sick  leave;  police  dipax^ment  17 

DVERTISE'EKTS 

Parklne  nieters;     authority  of  the  art  ocannission  99 

}EMT 

Corporation;     auctioneer's  permit  90 

jREfi'.r.rT 

Collective  bargaining  benefits;     vacation-holiday  benefits  for  employeea 

subject  to  sec  1?1,3  where  such  btnefits  have  not  been  included  in  the 

ar.nxial  salary  ordinance  70 

3RICULTUEAL  •;CK-:ISr>IGi;8R  100 

L.CCHCUC3 

Custody;     legality  of  non-police  personnel  taxing  alcoholics  into  custody  7'P 

UEtlS 

&Bploymont;  non-citisens  under  sec  19U7  of  the  labor  code  1 
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-A-  Year  1969 

^^Qpl&l$n  lie 

LLCWAIiCES 

Vfi^tows;     effect  of  provisiors  of  crjarter  pscticn  l6U.l(/i)  'ipon  allow- 
ances being  paid  tc  widows  of  deceaaed  menibers  cf  police  ajid  fire 

departraerts 


Diffei^nti-jil  payj     night  differential  pay  for  mer.^bers  of  the  police 

departnent 


a 


Assessment  ratio  j     declaratioi.  of  polioyre  9T, 

ft 


"Hasard  pay";  amendment  to  salary  ordinance  re  "haaard  pay"  during 

fiscal  year  S& 

see  also  ^ 

Relocation  of  utility  funds  ^ 

Section  303  of  the  bousing  code  32 

3ic!<  leave  rule  iitf 

see  also  17 

wresation  of  staff  of  budget  analysts  107 

LTcerses;     relationship  of  the  San  rrancisco  pound,  dead  animal  service 

and  the  .animal  license  collection  81 

M?m  ;tpect;lity  ^    cct!Trol  sertice                                                     .^  8i 

License  feosj     apartments  owned  and  operated  by  the  redevelopment  agency  23 

PFEiVLS 

Disciplinary  actionj     obligaticr.  cf  the  civil   service  commissicn  where 

port  conir.issiori  employee  appeals  a  disciplinary  action  by  appointing 

officer  cf  the  port  commission  HO 

PPLIGATTCH 

Tax  refund  13 


tut'iority;     juverJLle  probatioj-,  officer  U2 

Ifinf^irecrBj     nonrtglstered  individuals  to  the  positions  of  aesociate 

engineer,  engir.eer  and  senior  engineer  57 

•ligher  classlficationj     nonelvil  s«r«*ttie  'arid  UiT^orary  limited  tenure 
enqjlo)'»e8i   salary  rights  \^>on  appointment  to  higher  classification  27 
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-A-  Year  196? 

Cplnlon  No 

PPRAISAL 

Street  vacation^     power  of  board  of  supervisors  to  reduce  cost  of 

land  below  director  of  property  appraisal  11 

PPROPRIATICI! 


liaison;     legality  of  appropidation  of  funds  for  hiring  expert  to  act 

as  liaison  between  Mayor's  office  and  board  cf  supervisors  and  schools  10 

Supplemental!     ftinds  certified  ir,  a  fiscal  year  after  end  of  fiscal 
year;  cai^oellaiioii  oi"  certification  6? 

If. 

Art  conunissionj     port  authority  property  ^ 

Grand  fountain  sculpture  1$ 

Model  cities  program  88 

LRKOLD-KEKrigK  JVT^iJi£  ccu::t  LAy 

Delinquency  preventicr.  comniission  lU 

iRRESTS 

False  alarms;     rewards  for  irfonnaticn  6h 

lS3S3  me?;?? 

Homeowners'  exerrmtions}     effect  of  exemptions  on  assessed  value  for 

purposes  of  cornputing  total  bonded  indebtedness  77 

Personal  property;  effect  of  homeowrterB',  business  inver.tories  and 
householders'  personal  property  exeiaptlons  on  vidue  of  pxH>perty  for 
purpose  of  computing  limitatior  or  matchirg  contributions  to  health 
service  system  under  charter  section  172.1.11  96 

Orpheum  building  ccmpany  13 

LS30CUTE  ENGINEER 

see  57 

'AT  THE  CLCSl-:" 

Definition  67 

'AT  THE  TROLLEY" 

Electrical  power;     purchase  fran  Hetch  Hetchy  18 

LTTGTCTEY  GFI'EPJVL'S  CFFICE 

Registration;     health  service  systmi  53 

lUCTICKEl'RS 

Permits;     residence  requirements  of  agent  of  corporation  90 

lUTiOP.ITY 

Appointmert  of  juvenile  probation  officer  U2 


81 


-A-  Year  1969 

C^inion  N( 

AUTHORITY 

Art  Conmlsslon;     authority  over  advertising  signs  on  parking  raetern  99 

Art  Coranisslon;     port  authoirity  property  85 

see  also  8U 

Board  of  supervisors}  authority  to  resolution  ordering  vacation  of 

portion  of  Lyon  street  northerly  of  J.arina  Blvd  83 

Board  of  supervisorsj  hearings  re  dispositon  of  unallocated  utility 

iunds  16 

Board  of  supervisorsi     model  cities  program  88 

Budget  increases;     amendment  of  compensation  schedule  during  current 
fiscal  year 

City  and  county j     authority  to  aone  property  under  the  Jurisdiction  of 
the  port  conunisi^ion 

Civil  seirvice  commission;     authority  to  classify  position  in  accordance 
with  duties  and  responsibilities  as  assigned  by  department  head 

Civil  service  comraissicn;     determination  that  certain  temporary  and 
limited  tenure  employees  be  included  in  sec  I7(j)  of  the  salary  ordinance 

see  also 

Civil  service  commission;  reconsideration  after  dismissal;  sec  lli& 

Juvenile  prevention  commission 

Recreation  and  park  commission;  lease  agreement  with  the  San  Francisco 
Zoological  Society  for  collection  of  admission  fees  to  the  zoo 

"AUTCMATIG  gC.!<TT!!UAIiCE» 
Interpretation 

AVAIUBILITY 

3ites  for  public  housing;     procedure  for  site  selection  for  construction 
of  public  housing  units;   Jurisdiction  of  the  beard  of  supervisors 

Potrero  Hill  property;     Wisconsin  teraporary  war  housing  site;  proposal 
submitted  by  residents  relating  to  future  use  thereof 
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ADMINISTRATIVE  CODE  SECTIONS  Year  !?£ 

Opinion 

CHAPTER  16 

Re  consolidation  of  positions  of  agricultural  ccsnmissioner  and  sealer 

of  weights  and  measui^s  10( 

CHAPTER  21 

Fie  purchasing  procedures  5^ 

CHAPTER  23 

Re  real  property  transactions  1i 

SECTION  16.9 

Re  poundkeeper  6] 

SECTIC!.:  16.75 

Re  optional  payment  plans  of  allowances  7< 

SSGTICK  16.98 

Re  requijrenients  for  entering  service  y 


'vtlBtliamoo  Lr 


ART  CCKMIS3ICK  Year  196 

Opinion  I 

FERRY  PARK 

Oi«nd  fountain  sculpture;     objections  15 

PARKING  METERS 

Advertisements;     art  commission  authority  over  sirns  on  paxHking  meters  99 

PORT  PRC-PERTIE5 

Authority  of  art  commission  85 
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A.SSES'>^1BNT     APPEALS  BOARD  Year  1969 

Opinion  Ki 
ORPHEUM  BUILDIKG   JOKF^A^;Y  13 

•mnm&at  31 

13 


ASSESSOR 


CCK5UUTE  GENER.'.L  OF  ISRAEL 

Tax  exemption  56 

•  ii 

kjdtcm:  park  apartmhits 

taxation  J     personal  property  of  agency  of  federal  govenunent  31 

CRPFIEUM  BTJILDIKG  GCMPA^:Y  W 

ST.   PETER'S  CHURCH 


Property  tax  exemption 


A? 
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-B-  Year  1969 

Opinion  Nc 

BAIL  PROJECT 

Conflict  of  dutiesj  volunteer  work  for  bail  project  being  in  con- 
flict with  civil  service  duties  in  district  attorney's  office  9U 

BALLOONS 

Peddling;  constitutionality  of  charter  provisions  and  ordinances  re- 
garding peddling  109 

BAP.TD  '  ;' 

Diversion  of  funds  71 

BAWIEW-HUIITERS  POINT  AREA 

Model  cities  program;  authority  of  board  of  supervisors  approving  by- 
laws and  legislation  88 

BEMEFITS 

Port  commission  employees;  retention  of  }retir«raent,  health,  sick  leave 

and  vacation  benefits  upon  transfer  to  another  department  106 

Section  l5l,3;  vacation-holiday  benefits  for  employees  subject  to  sec- 
tion 151.3  where  such  benefits  have  not  been  included  in  the  annual  sal- 
ary standardization  ordinance  70 

BIDS 

Official  newspaper;  contract  proposal  for  official  advertising  105 

BOARD  OF  DIRECTORS 

Golden  Gate  Bridge  and  Highway  District;  legality  of  election  of 

supervisors  Pelosi  and  Tamaras  to  board  of  directors  8 

BOND 

BARTD  71 

BONDED  INDEBTFDNESS 


Computation;  effect  of  homeowners'  exemptions  on  assessed  value  for 

purposes  of  computing  total  bonded  indebtedness  77 

BRIDGE 

Portsmouth  Square;  proposed  pedestrian  bridge  over  Kearney  Street  to 

connect  Portsmouth  Square  and  Chinese  Cultural  Center;  right  to 

allow  foundations  of  bridge  on  park  property  21 

BROWN  ACT 

Human  Rights  Commission;  application  to  meetings  72 

Summary;  duties  of  juvenile  justice  commission;  appointing  authority 

for  acting  chief  juvenile  probation  officer  U2 

BUDGET  ANALYSTS 

Creation  of  staff  107 
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-B-  Year  196i 

Opinion  J 

HUILDIKG  Rf^TERIALS  A^iP  CCaiSTRUCTICK  TEAI^STERS  UMCN  LOCAL   2l6  _ ,  70 

BUILDING  Ppg^IT 

307r:j  Galifomia  Street;     must  public  works  accept  the  board  of  oennit 

apraeals*   decision  at  307l\&  California  Street  91 

BUILDING   TRADES 

Residency;     requirements  for  joumeyaan  positions  36 

BURTCT^  ACT  8U 

Port  employees]   retention  of  sick  leave,  health  benefits,  retirement 

and  vacation  rights  upon  transfer  to  another  deDartment  1C< 

"BUS" 

Definition;     patixjl  wagon  operators;  driver  license  requirenients  6 

BUSINESS  AND  PROFESS  I  CKll  GCDE 

Section  U502  re  psychiatric  technicians  7h 

BUSINESS  IN'/ENTORIES 

Exemptions;     effect  on  value  of  property  for  purpose  of  computing 

limitation  on  matching  contributions  to  health  s  ervice  system  under 

charter  sec  172.1.11  96 


SY-LAWS 


Kcdel  cities  program;  authority  of  the  board  of  supervisors 


wajnw 


If 


o#  isteoB.  er  be.? 


BOARD  CP  EDDCATIOH  Tear  1969 

qplnion  Ut 

LIAISCK 

Rayor's  office j  legality  of  apprqpriatlcc  of  funds  for  hiring  expert 

to  act  as  liaison  between  itayor's  office  ar^  board  of  educatic^.  10 


CI 


BOARD  OF  PERMIT  APPEALS 


GGMPLIAKCE 

Decisions}  proposed  legislation  requiring  city  departments  to  comply 

with  piroper  decisions  of  the  board  of  permit  apoeals  28 

3071^  CALIFCKJIA  .TTREET 

Decision;  must  public  works  department  accept  decision  of  the  board  of 

permit  appeals  91 


26 


iCXV 
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BCARD  OF  SUPERVISORS  Year  196? 

Opinion  Ho 

ALCOHOLICS 

Non-police  peraonnelj  legality  cf  ncn-polloe  perscrnel  taking 

alcoholics  into  custody  arv;        Jf 

BARTD 

Diversion  of  funda  -.aayr-.:  :  r  ju«^ivie*r..c-,  71 

seller 

BOARD  OF  PER^flT  APPEALS 

Decisionsj  proposed  legislation  requiring  city  departments  to  comply 

with  proper  decisions  of  the  board  of  permit  appeals  28 

BRIDGE 

Kearney  Streeti  proposed  nedeatrian  bridge  over  Kearney  Street  to  con- 
nect Portsmouth  Square  and  Chinese  Cxiltural  Center;  right  to  allow 
foundations  of  bridge  on  park  property  21 

BUDGET  ANALYSTS  107 

r  tioar.zy 
CAKDLESTICK  PARK 

Abandonment}  procedure  required  to  abandon  Candlestick  Park  3 

Expansioni  letter  of  intent  filed  by  San  Francisco  Stadium  Incj  legal 

effect  of  qualified  acceptance  by  Board  of  Supervisors  7 

CASH  PAYI-tENT 

Unused  sick  leave j  proposed  sick  leave  rule  amendment  authorising 
lunq;>  sum  payment  for  unused  sick  leave  upon  retirement  or  death  of 
police  officer  \^l^ 

see  also  17 

GCMMUTER  TAX  26 

CONDOM  Pi  IDM 

Tax  bond  J   waiver  on  TilA   property  80 

COr.'SCLIDATION 

Positions  of  agricultural  coranissionerand  sealer  of  weights  and 

measures  100 

COKyALESGENT  HC3PITALS 

Residential  districts}  legislation  necessary  to  permit  construction 

and  operation  of  hospitals  in  residential  districts  5U 

DECLARATIOK  Ci-  POLICY 

Assessment ratios;  property  tax;  submission  of  policy  declaration  re 

different  assessment  ratios  on  property  subject  thereto;  endorsing 

state  initiative  in  connection  therewith  97 
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BOARD  CF  SUPEHVISCRfl  I«ar  1969 

Opinion  Ni 

DECLARATTOt:  OF  POLICY 

Employment  practices;     legalitj  of  proposed  declBration  that  rev 

business  firms  provide  asrTui*anc«8  they  will  pay  orevailing  wages  and 

be  bound  by  other  employraent  practices  3U 

Qualification}     procedure  for  qualifieatirai  of  initiative  measures 

and  declaration  of  policy  U7 

Redevelopment  matters  69 

DELBiQUENCY  PREVENTION  GCMMISoIOM  Hi 

DEKCKSTRATIO^J  OR  MARCH  29 

Expenses;     proposed  legislation  requiring  posting  of  deposit  to  defray 
expenses  of  a  demonstration  or  ir^rch  Ul 

DEPARTMKMT  OF  GORRECyTIOMS  99 

Procedure;     creation  of  department  of  corrections  txjaiminister  county 
Jails  and  city  prisons  93 

r.tersat  Ir  rkpresantlr.j 
DIRECTOR,   POLICE  CCMI^IJITY  RELATIOtJS 

Creation;     police  coasB&issian  75 

of  board  of  arepcnlsers  %o  r 
FEDERAL  GRANT  >orti«a  of  I^oa  Street  aottaer- 

Mission  neighborhood  program  73 

FOCTGBAR 

Legislation;  legality  of  proposed  legislation  requiring  people  to  wear 

shoes  U3 

GOLDEH  GATE  BRIDGE  AND  HIGIiWAY  DISTRICT 


Board  of  directors;     legality  of  election  of  svperrisora  Pelosi  and 

Tamaras  8 

aRA>:D  FOUNTAIN  SCULPTURE 

Ctejections;     phase  1-A  of  ferry  park  1$ 

HITCHHIKINO  2i 

Ordinance ;     prohibiting  hitchhiking  frcn  the  sidewalk  If 

HCUSIKG  GQPg  -mr  ot  board  to  redo-. 

Aaendaent  to  section  303  *1  32 

KENKELMEN 

'<fages;  relationship  between  pound,  dead  aninal  service  and  the  anioal 

license  collection  61 


LIAISON 


Appropriation;     legality  of  approprLation  of  funds  for  hiring  e^qpert 
to  act  as  liaison  between  Kayor*s  office  and  board  of  supervisors  and 

schools  10 
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BOARD  OF  SUPER7IS0RS  '  Year  1969 

Opinion  H 

hlARIN  FERRY  SER7ICE 

Subsidy;     use  of  revenue  from  Golden  Gate  Bridge  to  subsidize 

San  Francisco  Marin  ferry  service  2 

MODEL  CITIES  PROGRAM 

By-laws  and  legislation;  authority  of  board  of  supervisors  Kppi^vlng        88 

NEIGHBORHOOD  MEETIKG5 

Legislation;  requirement  that  the  Mayor  and  the  Chief  Administrative 

Officer  conduct  neighborhood  meetings  92 

NIGHT  DIFFKPJJ^TI-iL 

Police  department  29 

PARKING  METERS 

Advertisements;  art  conmiasion  authority  over  advertising  signs  on 

parking  meters  99 

PUBLIC  DEFEhJDER 

Multiple  defendants;  conflict  of  interest  in  representing  6l 

REGIS I  OK 

Vacation  of  street;     authority  of  board  of  supervisors  to  rescind 
resolution  ordering  the  vacation  of  a  portion  of  lyon  Street  norther- 
ly of  Marina  Blvd  83 

HEDLTELCPMENT  PLAN 

Hearing;     must  testimcwiy  be  given  under  oath  or  affirmation;  opportunity 

for  cross-examination  of  witnesses 


REl-^ARDS 


Fire  alarms;     rewards  for  Information  re  false  fire  alarms 

Rubble ;     rewards  for  information  re  illegal  use  of  street  cleaning 
receptacles 

SITE  SELECTION 

Procedure;     Jurisdiction  of  board 

STREI^T  APT»RAI3AL 

Reduction;     vacated  street  area;  power  cf  board  to  reduce  cost  of 
land  below  director  of  property  appraisal 

SUPPLEMENTARY  APPROPRIATIOr. 

Certification;     funds  certified  in  a  fiscal  year  after  end  of  fiscal 
year;   cancellation  of  certification 

TAI  CREDIT 

Senior  citizens;  le(:;ality  of  proposal  to  grant  tax  credit  to  senior 
citizens  on  tax  bill 


c 


3S 


Year  I969 
Opinion  Nc 


GAKCELUTICN 


Funds}  certification  of  funds  in  fiscal  year  before  end  of  fiscal 
year 

CAKDLESTICK  PARK 
Abandonment 

Expansion;  letter  of  intent  filed  by  San  Francisco  Stadium,  Inc 

CARD 

Code  enforcement  inspection 

"GAUSS" 

Inspection  warrant 

CEKTEH  FOR  SPECIAL  PRG3LMS 

"Hazard  pay"j     amendment  to  salary  standardization  ordinance  re  "hasard 
pay"  during  fiscal  year 

CERTIFICATION 
Funds 

"Regular  full-time  permanent  employees";     nsay  limited  tenures  and 
temporaries  be  included 

see  also 

Church  exemption 

CHAPTER  1333,    STATUTES  I968 

San  Francisco  Port  Authority,   sec  20 

CHARGES 

Ki sc onduc t 

CHARTER  PRC7I3TCNS 


Peddling;     conatitutionality  of  provisions  re 

CHIEF.  DI7ISI0M  OF  HRE  PRSytilJTICK 

Duties  of  division;     fire  hazards 

CHIEF  PLAN   C!II:CaFJ^ 

Classification;  civil  service  commission  has  authority  to  classifly 
position  in  accordance  with  duties  and  responsibilities  as  assigned  by 
department  heads 

CHIEF  PKOBATION  OFFICER 

Appointment;  duties  of  juvenile  .justice  comndsaion;  summary  of  Brown 
Act;  appointing  authority  for  acting  chief  probation  officer 

CHINESE  CULTURAL  CENTER 
Bridge 


I*- 


VZi 


bos    £: 


?? 


Opiaion  5o 

:hcsgh 

Exenptionj  St,  Fet*r's  church  UJ 

Intentionj  emplo/aert  of  noncitizens}  ir^lication  of  ix)t«3t  to  b»ec— 

citizen  1 

Iloncitisers]     prohibition  against  esployBent  as  police  officeira  5 


:iTY  DEMOfSTRAnCf:  PROGRAy 

BBe  also 


Ciry  PIAKKBKJ  CODE 


CITY  PRISON!? 


S 


:iTY  DSPARTKEyTS 

Decisions  of  the  board  of  pciwit  appeals  28 

:rrT  a<PLOYEES 


KUitanr  enployees;     leare  of  absecce  for  eaplcjees  who  enlist  in  the 

aiTT-ed     forces  63 


/acation-holiday  berefitaj     sec  151."?  where  amA  beneTits  hare  not 

beer,  included  in    the  annual   aalar:,    stardardization  crdLnacce  70 


52» 


Department  of  coirrectioris  ?3 

CLAIM 

Crpheun  Building  Ccmpaxxy  13 

3IA3.,-  230U,  Pf^YCHlATuC  CRDERLY 

Licenses;  effect  cf  lav  prohibiticg  serrlces  of  pojchiatrlc  technicians 

unless  licensed  7U 

:LA.S=IFICAT:C'. 


Chief  plan  checker  10ft 

Kart)or  police;     port  of  San  ?ranciaeo  h 

XDE  CCf!PLI.^?C8 

Enfcrcesant;     aaeiuiiBent  to  sec  303  of  the  housing  code  32 

GCD£  CF  CinL  PRCCEITRB 

Secticrs  1522,50  etc  re  issuarce  cf  inspection  varrants  38 

COLLECTTOf 

Fees;     authority  of  recreation  and  park  conBlssior  to  enter  into  a 

lease  agreoier.t  with  the  San  Francisco  Zoological  Society  fcr  Society 

to  collect  adnisslor  fees  to  the  soo  to  be  used  fcr  iapro^eaeDta  i|£ 
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-C-  Year  1965 

Opinion  H 

CaMMTSSICN 

Membership;       delirqucncy  prevention  ccinraisslonj  minor  as  member 

thereof  66 

GCMnITHENT 

Mission  Neighborhood  program;     execution  of  contract  for  federal  grant 

for  coniprehensive  city  demonstration  program  73 

CO.Ml-.UTEF.  TAX 

Ordinance  26 

CCMPa'iSATICN 

New  careers  program;     new  classifications;  amendment  of  c  on^jensation 
schedule  during  current  fiscal  year 

Police  officers  or  patrolmen;     charter  sec  35.5.1;   certification  by 
civil  service  ccxnmission  of  i^te  of  coptpensation 

Translation  services;  maarinp;  of  phrase  "ref^lar  full-time  permanent 
employees"  as  used  in  salary  standardixatior  ordinance 

Ca-TLETICt! 

Probation  period;  termination  procedures  for  appointees  under  sec  lU8 

CC«PUTAriGK 


Bonded  indebtedness 

Contributions  tc  the  health  system;  effect  of  homeowners',  business 
inventories  and  householders'  personal  property  exemptions  on  value  cf 
property  for  purpose  of  computing  limitation  on  matching  contributions 
tc  health  service  system  under  sec  172,1,11 

CCNCEALED  v'YAPCi^.S 

Non-citieens  as  police  officers 

CCNDOMIiilUM 

FHA:     jurisdiction  of  board  of  supervisors  to  waive  tax  bond  for  proposed 
subdivision  owned  by  PPA 

CCtiDL'GT 

Political  activities 


CONFLICT 


Bail  project;     volunteer  work  for  bail  nro'ect  heing  in  conflict  with 
civil    service  duties  ir  the  district  attomer's  office 

Philip  J.  Kearney;     status  of  elected  member  of  retirement  board  while 
on  military  leave 

Residency  requirements;     journeyman  building  trade  positions 


.      IA«\  -0- 

oH  ooiitiqQ 
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CCyFLIGT  OF  INTEREST 

Public  Defender;  multiple  defendants 

COKROY  vs  MCKH.'MCi: 

DiscipliDary  hearing 

Congressional  approval 

juriSOLIDATIOS 


County  agricultural  coHuniasioner  and  sealer  of  weights  and  measures 

CO?vSTITUTIONALITY 

Rules  2.113  '•  2.173,  police  departraert 

C0KTRIBUTICK5 

Health  and  r«tir«nentj     transport  workers  union  trust  fUnd 

catSTRUCTior; 

Chief  plan  checker 

Gonvalescert  hospitals 

Davis  Street  station;  DARTD;  diversion  of  funds 

Port  ccBtmission;  Jurisdiction  and  permits 

Public  housingj  procedure  for  selection;  jurisdictior  of  the  board  of 
supervisors 

CCKSULATE  oE?JER.;L  CF  ISRAEL 
Tax  exanption 

CCKTINUATIOfJ  I?.'  OFFICE 


Philip  J.  Kearney 
CaJTRACT 


Animal  speciality  and  control  company;  relationship  of  the  ^-'am  Francisco 
pound,  the  dead  animal  service  and  the  aniinal  license  collection 

Candlestick  Park 

Federal  grant;     execution  of  contract  for  planning  grant  for  comprehen- 
sive city  demonstration  prograift;  effect  upon  proposed  Mission  Model 
Neighborhood  program 

Liaison;     legali  ty  of  aprsropriation  of  funds  for  hiring  expert  to  act 

as  liaison  between  Mayor's  office  and  the  board  of  supervisors  and  schools 

Mission  Model  tieighborhood  corporation 

Official  advertising;     bid  price;  all  editions  of  official  newspaper 


'>T,r?sw» 


iOi 


-C-  Year  196? 

Opinion  Ko 

CCKIRGL 

Harbor  cviai?.g  8U 

5 

GCMyALEgCEIJT   HOSPITALS 

Residential  districts;     legislation  necessary  to  oerralt  construction  and 
operation  of  hosoital  in  residential  districts  $U 

CCK7ERSICK 

3071^  California  Street;     must  public  works  accept  the  board  of  pemit 

appeals  decision  at  3071'%  California  Street  91 

COREt^EVSKY 

Chief  plan  checker  ICU 

CORPORATION 

Agent;     auctioneer's  permit;  residence  requirement  of  agent  of  corpor- 
ation 

CCUKTY  AGRICULTURAL  SCMIISSIGKER 

COUNTY  JAIL 

CRAFT  EMPLOYEES 


Port;  salary  rights  of  employees  upon  transfer  of  the  port 

CREATIOJ 

Budget  analysts 

Civil  service  positions;     authortty  cf  police  commission  to  create 
position  of  director  of  police  community  relations 

Depairtment  of  conrections;     procedure  necessary 

CREDITS 

Seniority 

Taxes;     property  taxation;  legality  of  proposal  to  grant  tax  cjredit  to 
senior  citizens  on  tax  bill 

ORGS  ;5-EXAMI  NAT  I(^S 


Witnesses;  hearing  on  sdoot  n  of  redevelopment  plan;  must  testi- 
mony be  given  \mder  oath  or  affirmation 

CULTURAL  ACTIVITIES  CCMKITTEE 

Grand  fcuntair  sculptur«;  objections 

CUSTODY 

Alcoholics;  legality  of  nonpolice  personnel  taking  alcoholics  into 
custody 
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-C-  Year  1969 

Opinion  No 

CUT-OFF  DATE  ,     ^  •  •?,  n    -  1  -  •  ■  <- 

Promotional  exaunirirbferisi;  '  validity  of  civil  service  rule  providing 

for  cut-off  date  for  seniority  credits  in  examinations  51 

-'*!   c.  1    &.!tolo' 
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CHARTER  SECTICKS 


SECTIONS  k  °y  $8 

R«  juvenile  justice  ccmnission 

:   «i    fcrv 

Re  political  a  ctivities  of  member  of  police  department 

SECTIONS  1  k  lixU 

Re  all  officers  and  einplcqrBes  of  the  city  and  county  shall  be  citizens 

SECTION     20  '■  '":   P^r^  aa- 


Re  powers  of  chief  executives 

sect: CMS  21  '•>  22  aaurea 

Re  responsibility  and  powers  of  the  board  of  supervisors 

SECTIONS  20  ^  121 

iie  transfer  of  personnel 

SECTION  22 

Re  conduct  of  board  of  supervisors 

SECTIOW  2U 

Re  issuance  of  licenses  and  permits 

see  also 


SECTICK  2$ 

Re  responsibility  of  Mayor  10 

SECTION  32 

Re  office  of  sheriff  93 

SECTIONS  35.1,  35.3  ^^  35 »U         ''■*«  •*^*- 

Re  appointive  non-civil  service  positions  in  the  police  department  75 

SECTION  35.5.1 

Se  ccripensation  to  policemen  and  firemen  66 

see  also  '  I7 

SECTION  33 

Re  public  nuisances  <JBHl««ioti 

3Ecr:c?i  tii.i 

Re  abandonment  procedures 

SECTION  U2 

Re  powers  of  recreation  and  park  commission  li8 

see  also  21 

SECTION  U6  

He  approval  of  art  commission    •••  **^*  85 
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CHARTER  SECTIONS 


SECriON  kS 

Re  powers  and  duties  of  art  ccamisslon  Wf 

3ECTIC»I  U8.2 

Re  transfer  of  the  port  to  the  olty  and  county  of  San  Francisco  106 

see  also  89 

SECTIONS  li8.2  V  US. 3 

He  powers  and  duties  of  the  port  commission  82 

SECTION  61 

Re  agricultural  conmissioner  and  sealer  of  weights  and  measures  100 

SECTION  71 

Re  increases  in  salaries  and  wages  108 

sgcrion  7k 

He"pu^lic  utility  budget    ^^P  ft»arr..?7  ^^ 

SECTION  60 

Re  supplementary  appropriations  67 

SECTIONS    68  thru  9U      ^^  direotor  1? 

Re  purchasing  procedures  58 

SECTION  lOU  :»«i  aft<S  n.re»en 

Re  bonded  indebtedness  of  city  77 

SECTION  107                                                            a«iiiatl«i  1C 

Re  vacation  of  stivets  63 

see  also  11 

,0  'ifLU'jf. -J.  '-'-  oS-'Ceaaeu  •aeir.xx;!,  tf  poXioa  asd  fire  dlepartaants                  7C 
SECTION  -KV-     l4^ 

Re  employment  of  attorneys  In  city  senrlce  20 

SECT  I  Of  J  lUl 


Re  adoption  of  rules  not  in  conflict  with  the  charter  36 

SECTIONS  lUl  »-  lli3                 >#alth  mrruim  9f' 

Re  duties  of  cItII  service  ooranlsslon  lOU 

SECTIONS  1U2  ^7  Ht3 

Recreabirn  of  positions}  budget  analysts  10? 

SECTIONS  ll<6  ^  llg                  ^'•*^  mmaT.dmtntB  and  'm 

Re  seniority  credits  51 

SECTION  1U8 

Re  disciplinary  action j  reconsideration  1*9 

see  also  50 
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CHARTER  SECTIONS 

SECTION  lU8 

Rs  requisition,  oertiflcaticn  arid  appointment  of  e.Trployeea 

SECTICfJ  1?0 


Re  salaxy  and  compensation  of  employees 
Re  annual  schedule  of  compensation 


mulstrt 


SECTia!   1$1 

Re  fixing  of  salaries,  etc 

-.HCTIGN  I5l»3 

Re  compensation  of  certain  employees 

Re  wages  of  kennelraen 

SECTICK  153 

Re  military  service;  Philip  Kearney 

Re  sick  leave  for  city  enployees 

SECTION  15U 

Re  authority  of  port  director 

SECTION  155 

Re  disciplinary  actions  of  policemen  and  firemen 

SECTION  1$6.2 

He  eligibility  for  prcmotionaL  examination 

SECTIOH  16U.1(A) 

Re  payment  to  widows  of  deceased  members  of  police  and  fire  departments 


SECTION  166 

Re  death  benefits 


see  also 


Year  196? 
Opinion  No 

87 

17 
9S 

52 

70 
81 

12 
35 

110 

Uo 
38 

76 
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SECTION  172.1.11 

Re  contributions  to  health  service 

SECTION  179 

Re  submission  of  declaration  of  policy 

SECTIONS  179  ^  182 

Re  procedures  for  charter  amendments  and  petitions 

SECTION  222 

Re  conflict  of  duties  in  office 
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U7 
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CHIEF  ADMINISTRATIVE  OFFICER  Year  1969 

Opinion  Ko 

DE"C5'ITS 

Transfer;  legality  of  transferring  refundable  deposits  for  side  -' 

sewer  installations  to  general  fund  6$ 

NEIQHBCRKCCD  MEETINGS 

Legislation  requiring  Mayor  and  Chief  Ad  ministrative  Officer  to  con- 
duct such  meetings  92 


-not)  o 


CHIEF  OF  POLICE  lear  1969 

Opinion  No 

Police  officeraj  prohibition  against  employment  as  officers  5 

PATROL  SPECIAL  OFFICE'IS 

Section  817,  penal  code;  effect  of  recent  amerdmerts  55 


36 


CIVIL  SEHVICE  COMMISSI CN  Year  15^9 

Opinion  No 

CLAS3IFTCATI0N 

Authority)     cojamissior  has  the  authority  to  classify  position  in 

accordance  with  duties  and  re)8ponsibilitie8  as  assigned  by  department  7"; 

head  lOU 

CC^rPEI^SATICN 

Policemen  or  patrolmen  ;     chai^er  sec  35.5.1|  certifioatior.  by  civil  k9 

service  ccinirission  cf  rate  of  ccrper.sation  to  be  paid  68 

CCMPEKSAnCN  SGKEFuLE 

i'vmendinent;     current  fiscal  year   ,,««  also  108 

Cl'T-CFF  DATE 

Credits;     validity  of  civil  service  rule  Drovidlrj'  for  cut-  off  date 

for  seniority  credits  ir  pr<»ictioral  examinations  trade. ^  51 

DISABILITY  TRA?:r.FERE£ 

Prcniotional  exaniinati^nj     eligibility  to  particl-ato  30 

v.ial 
E3TCPPSL  52 

Excess  salary;     circumstances  necessary  to  invoke  an  estoppel  acrainst 
city  and  deny  its  recovery  of  erroneously  paid  excess  salary  60 

35 
!L\!lBOR  POLICE 

Civil  sertrioe  classification  l4 

"IWZAiiD  PAY" 

G«nt«r  for  special  problama  j.: ,  ...c  9', 

sae  also 
:4yiTER?JlTY  LEAVE 

Disposition  33 

"LTTARY  LEA'^  y  litf.' t^^d   te;:u.r»j  *™pleyee:'" 

Jsnlistmentsj     military  leave  of  absence  for  employees  trtio  enlist  in 
the  armed  forces  63 

JC3SPH  F.  MURPHY       ftraployeeoj     procedures  under  0*0  llj6  of  tha  c'  arter  ^0 

KeapTjointraent;     salary  rights  of  emtployee  upon  reappointment  in 
city  service  20 

KCnCITIZEK'S 

Gftploynent;     see  19U7  of  the  labor  code  1     '' 

PORT  CCMMTSr.ICr;   EMPLOYEES 

Benefits;     retention  of  retirement,    sick  leave,   health  and  vacation 

bernefits  upon  transfer  to  another  department  106 

Disciplinary  action;  obllKation  of  civil  service  commission  wb.ere 
employee  anpeal.i  disciplinary  action  by  apoointinir  officer  cf  port 
commission  110 

Salary  rights;     transfer  of  port  to  city  9 
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CIVIL  SERVICE  CCMMIS3I0K  Year  I969 

Opinion  No 

PSYCHIATRIC  TBGffi^IGIAi:3 

Business  and  professions  code;     sec  U5UC}  effect  of  law  prohibiting  services 

of  psychiatric  teclinicians  unless  licensed  7U 

RECON'SIDERATIGK 

Dismissalj     authority  of  civil  service  commission  to  grant  reconsider- 
ation after  dismissal  of  probationary  employee  pursuant  to  sec  lii8  U9 

"REGULAR  FULL-TIMS  PERMANENT  St-IPLCYEI-S" 

Interpretation  8? 

see  also  102 


PJ!i?IDENCE 


103 


Building  trades;  irequirenent  for  journeyman  building  trades 

positions  36 

SC'IEDULES  OF  CCHPENSATICN 

Amendments;  amercinent  of  administrative  provisions  of  the  annual 

salary  ordinance  relatinf;  to  schedules  of  comnensation  52 

FICK  LEAVE  RULE 

Police  department  35 

SOCIAL  WORKER  TRjUKEE' 

Premiun  pay;  authority  of  civi.l  service  commission  to. determine  that 
ceirtain  tenporary  arid  limited  tenure  employees  be  included  in  sec  IV(j) 
of  the  salary  standardization  ordinance  102 

see  also  6? 

103 

TSy.PORARY  LgllTED  TENURE 

Salary  rights;     non-ci/il  service  and  temporary  limited  tenure  employees; 
appointment  to  higher  classification  27 

TERMTNATILl.' 

Probationary  emnloyees;     procedures  under  sec  li^B  of  the  charter  50 

VACATIOH  Ba:EFITS 

Payment  for  increased  benefits;     eraployee  s  subject  to  sec  l5l.3 
where  such  benefits  have  not  been  ir;cluded  in  the  annual   salary  stan- 
dardization ordinarce  70 


COv'TROLLER  Year  1969 

Opinion  No 

Hauecwnersj  effect  of  homeowners'  exeraptions  on  assessed  value  for 

purposes  of  cosnputlng  total  bonded  indebtedness  77 

SUPPLryi "i^TAL  APPROPRIATION 3 

Certification;  appropriation  from  funds  certified  in  a  fiscal  year  after 

end  of  fiscal  year;  cancellation  of  certification  67 

T:i'Jv  -PORT  WORKERS  UNION  TRUST  ^l^JD  37 


9^^I   iia-aY 


T%ilB  iam\  Xaoexl 


-D-  Year  I969 

Opinion  No 

BARTD:     diversion  of  funds  7I 

DEAD  AKIMAL  SEB.7ICE 

rtelationsnip  to  San  Francisco  pound  8I 

P8ATH 

Unused  sick  leave;     lump  sura  payment  of  accujnulated  unused  sick  leave 
upon  retii^mer.t  or  death  of  police  officer  I7 

see  also  j^6t>  itifrj 

DEGI  SICE'S 

Boart  of  permit  appeals|     prqpcscd  legislation  requiring  city  dapart- 

aents  to  ccsaply  nith  propar  decisions  of  the  board  of  nerait  appeals  28 

-oOTsutar  tax  litigation  26 

3071^  Salifomia  Street)     building  paneltj  must  public  worksaeoapt 

the  board  of  permit  appeals  decision  91 

DECIAHAIICN  CF  rOllZI 

Assesament  ratios;     aubnission  of  policy  daclaration  re  different 

assesament  ratios  on  property  subject  t-ereto  <^7 ^ 

En^jloyment  practices;     legality  of  proposed  declaration  taat  new 

business  fiiros  provide  assurances  that  they  will  pay  prevailing  wages  .1 

ar.d  be  bound  by  other  enroloyment  practices  3U 

Qualification;     procedurt  for  qualification  of  initiative  measures 

and  declaration  of  policy  1^7 

Redevelopment  matters  6929 

Park  puiposea;     right  to  allow  foundations  of  bridge  over  Kearney 

Street  on  park  property  21 

Public  I/efen4|5j|.  ,  conflict  of  interest  Ir  representing  multiple 

defendants  61 

DEFryi  UGH? 

iO 

Municipal  affair  10 

Public  aaseicbly,  motion  picture,   theater  US 


9^1  -MeT  -a- 

oiil  aalnlef) 


lb 


■a 


8S  BlAeqqjB  iijn»r  io  i.  -  leqoiq  diht  x;Xqa»3  oi  aJn«m 


?ITAfiAJO 


*"<  oin»dd  ^o«{^due  "t^^KI^^  'f^  ew^^t^i  ^Li.m-Kmati*m 

8siiJPB9'-   f!vrj-i. .:.'    .IX    1.'   aoijBoi^iXfiup  io1  :       '"  '  "":'"'"r*uP 

IS  y^BOonq  ih.ac  d 


-D-  Year  196? 

Opinion  Ko 

"Kegular  fullftliae  p«nnan«nt  eaploywe"    .--»,-•  ,.ai    .>«,-^.,v,  6? 

DELDIQUEKCT  PREVENTION  CCtaCTSlia- 

Authority  and  status  II4 

DmcY.rnAnca 

Ejqpenses;     proposed  lagislation  requiring  posting  of  deposit  to  defr^ 

expenses  of  a  dentonstratioii  or  march  Ul 

DEHaiSTBATiaJ  OllULS  &.  KETRCPOLITAH  DEVELO^EKT  ACT  OF  1966  73 

DEhlAL 

Due  process;     hearing  on  adoption  of  jpedevoiopment  plan;  must  testimony 

be  given  \inder  oath  or  affirmation  ,62 

Dfi^ARrrtEKT  HFAD 


Assignments;     oivil  aervioe  eosadasion  has  auUiorlty  tc  classify  position 

in  acoordanoe  with  duties  and  responsibilities  as  assigned  by  d^art- 

ment  head  lOlj 

DEPARTMOiT  OF  GCRRSCTTCg;S 

Creation J     procedure  necessary  to  create  department  of  corrections  to 

adjriirister  county  jails  and  city  prison  93 

DE7C?IT5 

Deraonstraticn  or  march  Ul 

Sever  installations!     legality  of  transferring  refundable  deposits  for 
side  sewer  installations  to  general  fund  65 

OTFr.'E:tWmAL  PAY  '..«c.:«i.^:  ntlrm^i,i,  txirn^ 

Police  Department  29 


)i. 


DIREGTcR,   POL^as  C!G-iKUiaTY  XL^ATICMS 

Rodney  Williams;     authority  oji'  police  cornr;)]  ssion  to  create  position 

of  director  *75 

Promotional  examinaticn;  eligibility  tc  participate  '36 

DTr>SIPLIKART  ACTION 

Port  employee  J  obligation  of  civil  service  coasadssion  vhere  port 

commission  employee  appeals  disciplinary  action  by  appointing  officer 

of  port  ccncni ssion  11' 

Police  department  UO 
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-D-  Year  I969 

imUMQifftitJi  nuBi^K'ncK  acimiJi'JK 

Opinion  No 


"DISCOJNT  PRICE" 


KLectrical  powerj     nmnlcipal  railway  electrical  personnel  and 

properties;  transfer  to  Hetch  Hetohy  project  6AM 


DI3HISSAL 


Seconsiderationj     authority  of  civil  service  commission  to  grant  re- 

consideratior  after  dismissal  of  probationary  enrployee  pursuant  tc 

sec  lii&  U9 

DISPOGITIO;^ 

Maternity  leare  33 

Utility  funds;     authortty  of  board  of  supervisors  or  a  coraraittee 

thereof  to  holding  hearings  re  disposition  cf  unallocated  utility 

funds  16 

DISTURBAI^CES 

Schools;  legality  of  appropriation  of  funds  for  hirlne  an  expert  to 
act  as  liaison  between  Mayor's  office  and  board  of  education  and  the 
schools  10 

DiySRSION 

BARTD  funds;  West  Portal  tunr;el  71 

DIVISION  2 

Harbor  police  U 

DRIVER '3  Lipa.SE 

Patrol  wagon  operators  6 

Dl'AL  OCCUPATICM 

Philip  J,  Kearney;     status  of  elected  raertiber  of  retirttnent  board 

while  on  military  leave  12 

DUTIES 

Harbor  police;  classification  U 

Juvenile  justice  coimiasion;  appointing  authority  for  acting  chief 

juvenile  probation  officer;  sumiuaiy  of  Brown  Act  1*2 


81 
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DELIMQUBKCY  PEEfa'TICN  CCMMTS3I0K  Ymt  \^ 

Opinion  No 

Minor  ^  66 


^^i  i««Y  PKIK8THM30  miTmwsn  TOwropMijaa 

eH  onlnlcp 


DiaEGTGii  OF  PROPERTY  Itar  196? 

Opii2ion  No 

APPMim 

"Vacated  street  area}  power  of  board  of  auperviscra  to  reduce  cost  q. 

of  land  below  director  of  property  appraisal  U 


oA  an. 

Of.' 
II  iMijsiqqs  'i,ii9qcna  to  loioutlb  woI«ci  brxttl  1; 


DISTRICf  ATTORNET  Y«ar  1969 

Opinion  No 


9AN  FRANCT3CC  BAIL  PROJECT 

"  Conflict;     civil  serrlcas  duties  in  district  attorney's  office 


71 
naAurea  af.it  tm  ot  9oli<rr  }^^ 


in  yrcaM»ti«Qal  ezsKination  }'■ 

71 
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-8-  "fMir  1969 

-B-  T«ar  I969 

••■■:...;'«i  No 
Opinion  So 

ei80  PRINCIPAL  ATTCWCEY  ^.^ 

Joseph  F,  Murphyj     galary  rights  of  tasplcjae  upon  reappointraent 

in  eity  service  20 

(M»deatriaii  brldir*  c  to 

elect: CKS  "3  Chlft4MM  Oaltwr&j.    -.>.u*-r^    rtgr.L  to 

BARTD  ^rk  T>»OT»e«^r  7li 

Qvalificationsj     initiative  measures  and  declaration  of  policy  kPt 

Tanaras  and  Pelosi  tc  board  of  directors  cf  Golden  Gate  Bridge  and  £1» 

Highway  District  i 

ELECTCRATB 

Aasessment  ratio;     submission  of  policy  declaration  ra  different  assess-  57 

raent  ratios  or,  property  subject  thereto  97 

HedeTelopnent  natters;     declaration  of  policy  reapeetini;  redevelopaent 

matters  6$ 

ELSCTRI  GAL  PF.RSON !.  £L 

Transfer;  Kunicipal  railway  personnel  and  properties;  transfer  to  60 

Hatch  :ietchy  project  18 

SLIGIBIIJTT        'ties  97 

Disability  transferee;  participation  in  promotional  examination  >8 

EumiiATiati 

f4at  Portal  tunnel;  BARTD  71 

F.KPLCYEES  e»i  als*  6C 

Center  for  special  problems;     araei.df^ent  to  salary  stardardizatior  ordinance 

PS  "haaard  pay"  during  fiscal  year  95 

'-    ■■     ■.;:               .       out- 
Port  ecanisaion;     rantention  of  retircaaenty  health,   sick  laare  and  51 
vacation  benefits  upon  transfe"  to  another  department  lOi 

Regular  full->tine  permanent;     meanir ■  of  phrase;  used  in  salary  oril ranee  87 

Temporary  limited  tenure;     non-civil   service  and  lirdted  terure  eajployeea; 

salary  rights  upon  transfer  to  higher  classification  27 

EK'PLCYMBWT  r,' 

Non-citisens;     prohibition  of  non-citiaens  as  police  officers  > 

see  also  ^s  of  1 

Non-police  persooriel;  legality  of  non«ipolice  personnel  taking  alcoholics 

into  mistody  iiti  79 

St.  Pete  , 
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B!v'ACTME!vT 


ENQIHKERS 


Year  1969 
Cpir.ion  No 


Legislation;     model  cities  program  88 

BJCRCAGHMa,T 

Portsmouth  Square;     proposed  pedestrian  bridge  over  Kearre^,^  Street  to 

ccrnect  Portsmouth  Jquara  and  the  Chinese  Cultural  Center;  right  to 

allow  fcundationa  of  birldga  on  nairk  property  21 

a^JFORCBlENT 

Building  ordinances;     port  coBmisslon  Jurisdiction;  pennits  for  con- 
struction work  6t( 


'.'on-registered  individucils;     appointment  oX  non-registered  persons  to 

the  positions  of  associate  engineer,  engineer  end  senior  engineer  9$ 

SNLISTMS?!! 

City  einployees;     military  leave  of  absence  for  employees  who  enlist  in 

the  armed  forces  63 

Excess  salary  60 

ESrA3LI3HMSNT 

Assessment  ratios  97 

School;     youth  guidance  center  J||6 

ESTOPPEL 

Salary  rights  27 

8«e  also  60 

ExjMUiknms 

yenioritv  credits;     validity  of  civil  service  rule  providing  for  cut- 
off date  for  credits  ir.  promctlcr.al  exairdnation  $1 

EXCEPT  IQJNS 

Knox-mil-j  health  plan  act;     health  service  syster.  not  required  to 

COTipiy  with  the  Knox-rtills  health  plan  $3 

EXE-IPTIOMS  1 

3onsul  General  of  Israel  56 

Homeowners;     effect  of  exemptions  on  assessed  value  for  purposes  of 
computing  total  bonded  indebtedness  77 

see  also  96 

i'a.dtowr  Parl<  apartiiants;     department  of  housing  and  urban  development; 
tax  or  persor.al  prooerty  cf  agency  of  federal  poverrinent  31 

St.  Peter's  church;     property  tax  111 


^r  Ti 


•^^JS 


^■c« 


-«•  Tear  1969 

Cplr.ion  No 


EXEMPTIONS 

tax  bond;     ;Iarl8dictlor.  of  board  of  superTisors  to  waive  tax  bond 
for  proposed  condoasirdum  subdiviaion  owned  by  FHA 

EXPANSION 

:ap<U.e stick  Parkj  letter  of  irtent  filed  by  San  Francisco  Stadium,  Incj 
legal  effect  of  qualified  acceptance  by  board  of  supervisors 


EXPEI.'SES 


■.mm  ta  ..  vOptar*  ^ 


t 


PcBionstreti  or  or  rt-nrchj     proposed  letX^slation  requirini:  posting  of 

deposit  to  defray  expenses  of  a  demenstration  cr  march  m 


*•» 


SXPERT 

Liaisonj     lo^al?  t/  cT  apnropriat..' >-;■  of  rund-;  r^r  'dr'n;,  exj.ert  as 

liaison  between  Mayor's  office  and  board  of  .suoerriaors  and  schools  10 

try 

iXT  Hosier; 


Probationary  period;     termination  prooedrires  for  probotlonarv  appointees 

vi^der  sfctioi.  IbC  of  the  cnarter  50 

■:itr<r   .»«.i     i'p«»rlaMaBt  he«»rr  21 
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-F-  1—T  1969 

Cplxlon  I^o 
FACE 


FACILITISS 
BARTD 


Inspsotlon  cards)     atnandnant  to  seo  303  of  the  housing  code  ^12 


FALSE  ATARHS 

Information}     rewards  for  Infcmatlon  ooccerring  faJse  fire  alarsis  6k 


Potrer«  Hlllj     Wiaconsir.  temporary  war  housing  site;  proposal  sul»iitted 

by  realdents  relating  to  future  use  thereof  25 


FEDERAL  AID 

Kedel  cities  programi  authority  of  board  of  supenriacrs  approrirg 


FEr.S 


109 


hyJiMrm  and  lefi elation  ),|^ 


Demonstration  cities  and  jnetropolitar.  development  aot  of  1966  73 

FEDERAL  HCKJSTKG  AIHIKTSTRATICM  .,    .jti,,^ 

bondowiniuMj     tax  bor.dj~Juri6diotion  of  board  of  supervisors  to  valTe 
tax  bond  for  oropcsed  subdivision  owned  by  FHA 


License  fee;     apartment  houses  ^^3 


Midtown  Park  apartments |     tax  immunity  31 

L'  DwRonatration  or  marchj     proposed  legislation  requiring  posting  of  de- 

peslt  to  defray  exoenses  of  denonstmtlon  or  i«aroh  riri§  city  Ul 

Zcc|     authority  of  recreation  ard  pairk  ccm-ission  to  enter  into  an 

agreement  with  the  San  Francisco  Zoological  Society  for  3ociety  to 

eolleet  adnisslcn  fees  to  the  San  Francisco  too  to  be  used  for  soo  gj 

Imnroveitients  ich^ 

:TBtS^  BOAT  SER7ICE 

Subsidy J    ^Iden  Sate  bridge}  use  ©f  rerenue  therefrom  to  subsidite 

.'>an  Franciscc-Marir  ferry  service  2 

-:  i'leoAl  /oar  tki^r  a.  J 
FgRHY  PARK 

."Sculpture ;      objections  of  the  cultural  activities  oc»Bmittee  and  tlie 


67 


board  of  supervisors  to  the  grand  fountaic  seulyture  fcr  phase  A-l  of 

the  ferry  park  ... /.c3*t*>«>rt  utii^l^'  J-culu  I6l$ 

FIRE  BOAHD,  MC/ArC,   GALIFORKU  j^ 

City  patrolflum;     validity  of  sec  5  of  the  charter  and  rule  2,113  of 
the  police  department  re  patrolman  running  for  member  of  fire  board  86 


XV 
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rmm^gSmr  Ye»r  1969 

Opinion  No 


FIRE  CODE 

Saetlon  20,C1  re  public  assembly  ' 

FIRt;  HAZARDS 

Trter««tion«l  Hotel j  duties  of  division  of  fire  prevention 

FISCAL  YEAR 


full-tp'j:  Ejmployefs 
Interpretation 

see  also 


» 


Widows'   allowareesj     effect  of  provisions  of  charter  sec  l6Ii.l(A)  upon 
allowances  being;  naid  to  widows  cf  deceased  policemen  and  firemen  ft 

FISI-IERHAH'S  WHARF 

Peddling  of  balloons;     constitutionality  of  ciiarter  provisions  and 

ordinances  regarding  peddling  10^ 

FCCTGEAR 

Legislation  requii*ing  the  wearing  of  footgear  lit 

F0CTB;Q3 

Rridgej  proposed  pedestrian  bridge  ever  Kearney  Street  to  connect 
PortsmouUi  Square  and  the  Chinese  Cultural  Centeri  right  to  allow 
foxindations  of  bridge  on  park  property  H, 

FCONDATICNS 

Bridge  21 

FREi!:  SPEECH 

Police  dapartaent  rules)  constitutionality  30 

FULL  FORCE 

Board  of  permit  appeals  decisiora;     proposed  legislation  requiring  city 
departments  to  ccannly  with  proper  decisions  of  the  board  28 


% 


FOKDS 

BARTDj  divereion  of  funds;  West  Portal  tunnel  71 

Supplemental  appropriation;  certification  in  a  fiscal  year  after  end 

of  fiscal  year;  cancellation  of  certification  67 

Utilities;  authority  of  a  board  or  a  committee  thereof  to  hold  hear- 
ings re  disposition  of  unallocated  utility  funds  l6 

Zoo  fees  1|8 
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IT  Xsiiautf  Ia^o4  ^teeW  (abm/1  te  Mlaie^                  A' 

boa  isvfle  taax  Xaoaxl   i  n^  onqcia  XactrwoBXqquB 

T6  ni._ ^..i»3  {lAVT  Xaoeil  to 

--AHf<  Mr--^  0+  la»-T.sr:i  aatfilmMDo  a  -lo  b^ao<*  a  la  '^Jtvditjm     i^BltJUi^ 

dl  ibasfi  y:iiXl^tf  b»^aooXX«m/  lo  noi^laaqaib  ai  asai 

&«!  seal  aoX 


FIHE  DEPABTMEHT  I«ar  1969, 

Opinion  Ho 

DIVI3ICM  OF  FTRr  rRrTF'TTCN 

International  Hotel;     £lre  hazards  $9 

eg 
KOTIOf:  PTCTUnES 

Perwit;     requirements  U5 

"? 

Peletl  and  t.v  •■..■'*  •■  8 

Maria  feny  aerrloei     use  of  reremia  iherefroa  %e  anhaldlee  ferry 

sftjnrloe  2 

iftljfi?  re  «l»endc«aient  ef  ^blle  i»«rk  3 

3eotioa  SOCfk)  ti                   re  uDela:lMed  iMr;e,f  65 

■AKD  FW 

phase  1-A  cf  i'«.'  15 

■  :-->  •■•'■  ■«•..•?>  for  federal  piat>- 

■•'w  ■'.■-•'                     regrea  73 

Medal  eltiee  proc>^'  m;]»errieors  «pi|prerlQf 

by-lasve  end  legislaticp.  66 

^«ards  for  InfomatloR  64 


children  as  •  croup  96 


OmSkL  MOIOai-fiS.  rrm  Tear  1969 

Opinion  Wo 

GARBAGE 

Facilities}     rewards  for  infumation  re  illefi;al  usa  of  street  elean- 

iDg  receptacles  (^'.'*cM'  fV 

QEKEHAL  FITKD 

Sewer  installations  deposits  6j 

QOLDSN  GATE  BRIDGE  ^  HI3IWAY  DISTRICT 

feoard  of  directors;     Superriscrs  Pelosi  and  Taraaras  8 

Marin  feirjr  service j     use  of  revenue  therefrom  to  subsidise  ferry 

service  Z> 

QOTEfaiMBH?  CODE 

Section  381iUO  ^  381^62  re  abondcraiert  of  public  park  3 

Section  50C$0  thru  50C53  re  tinclaiaed  aoney  ^ 

GRAND  FCUKTAIN  ^OULPTUHE 

Objectionsj     cultural  activities  committee  and  board  of  superrisors 

for  phase  1-A  of  ferry  nark  15 

GRANT 

Mission  neighborhood  prc^ranj     execution  of  contract  for  federal  plan- 
ning grant  for  ocmDrehensive  city  demor strati  on  program  73 

Model  cities  progrssj     authority  of  board  of  superrisors  approving 

by-laws  and  legislation  M 

GRIFFIN  va  CITY  OF  LCS  AllGKLES 

False  alarms;     rewards  for  information  61k 

GROUPS 

Library  use;     right  to  restrict  use  of  library  by  teacher  and  school 

children  as  a  group  98 


9^1  imT 
eVI  aotnitfi 


-ruMis  &»9mt9  Jo  Mtf  iMgtUi  art  notJcrtolni  lol  oErtsvcn     ^ 

8T  aaloi 


«^ 


T?gT*!jqDg  WIATKOOT  G'4AfiC 


TRARO 


CV  3i«T5  J  vn  vlfo  svlsn-'  -^11*^  sain 

86  noJtisXsisel  hrui  awmX-x'^ 

4^  oui^acnolai  lo'i 


8^  1-    «    8A    ii 


GENEHAL  MAKAGBR  CF  PUBLIC  UTILITIES  Tear  1969 

Opinion  Mo 


RiOLLINO  STOCK 

Kuniclpal  railway;  financing  of  acquisition  of  stock  of  railway |  ^51 

leasing  from  nor -profit  corporation 


and  propertlaBj  trarssfer  to  Hatch  Hetohy  project 


■m-iA  .: 


SiBIKQ 


i 


21 


TRAI^iSFER 

Tersonrel  and  propertieai  Bumicipal  railway  electric*!  peraonnel  51 


IS 


)inu.ts  ftNT  oi  on  wcrk  dU 


^msi     d*pftrt»«rt  ?S 

.„.,_,     „„  ^f  dividoB  ef  fir*  pvrtmatie^^i   ...... ;:^tien«l  Hotel  59 

ilcAltk  and  ¥•'-*■»>*•  '^'"  -"■'-■ly'"     -'"■•A/.siBd  lefiaLatlon  re^jo'."' "^ ~  w«,^r.ir-»  <,? 

feetc**''  k3 


•olj^liBaxy  h«ai...K.v     K«^'9a  deyiiwiMt  '^ 

daaltaal;     aatherlt"    •*  '^' -■  ">   —-<••-  — -    •  ...i,, 

ticK  after  riliRlaea  k9 

Aederelc^peut  «»  given 

naaees  62 

«;     ]pree«dur«  for  eel^etion  foa 
..'>^.->^/.K  «..it«|  Jarlatfletiien  of  tbe  beard  cf  c^^^*   >.<>-.rra  2^ 

"*-nity  t»^-     —  *--^*7  of  bMTd  of  wr--""    -  —   • 

"•of  to  r«  41ap04lti<Ki  :4g  U> 

68 

I     prohibltifif  ^vlUfeJklkljtK  fron  tlAenaUa  19 


o«n|piiikln(S  t  idiibt«<lMM  7f 


St 


31 


-H-  YMkT  1969 

OpinioQ  Ho 

H3QjCaPI'A1N 

John  Hanlon  -  — •  —  '>—        51 

HAKLCW.  JOim 

Credits;     validity  of  civil  service  rule  providing  for  cut-off  date 

for  Mnicrity  oredita  in  promotional  examination  ,^j,.  Si 

HARBOR 

Port  ooBsmlssion  jurisdiotioni  permits  for  oonstruction  work  $k 

a&R3CR  POLICE 

Classification;  determination  k 

"HAZARD  PAY" 


Center  for  special  problemsj  department  of  public  health  95 

liAZARDS 


Fires J     duties  of  division  of  fire  prevention;   International  Hotel  59 

Health  and  welfare  of  public)     proposed  legislation  requiring  wearing  of 
footgear  U3 

■■JEARIKGS 

Disciplinary  hearirgsj     police  department  UO 

Dimdssalj     authority  of  civil  service  commission  to  grant  reconsidera- 
tion after  dismissal  of  probationary     employee  pursuant  to  sec  lii8  U9 

Redevelopment  plans;     adoption  of  plans;  must  testimony  be  given 
under  oath  or  affirmation;  opportunity  for  cross-examination  of  wit- 
nesses 42 

Site  selection;     procedure  for  selection  for  construction  of  public 

housing  units;  Jurisdiction  of  the  board  of  supervisors  2U 

Utility  funds;     authority  of  board  cf  supervisors  cr  a  committee 

thereof  to  hold  hearings  re  di^c>osition  of  unallocated  utility  funds  16 

HEQARTY  vs  SCHER  (196l) 

"Basic  amour t  of  wages"  68 

HITCHnlKDiG 

Ordinance;     prohibiting  hitchhiking  frtan  sidewalks  19 

HCMBOWNERS 

ExeTiptlons;     effect  of  exeroptions  on  assessed  value  for  pumoses  of 
computing  total  bonded  indebtedness  77 

see  also  96 


IZ  aoidantrnjoM  Is«»tiono7.c^  til  c^ifawio  xii'^olnat  "->■ 

80LIM  liOgMH 

^5  I»^H  ijBnoii«tn»iaI   jnci^titevsTtq  ©ill  lo  rrolslvlb  lo  sal^ufe     iBtrtIT"    " 

lo  8nlts«w  Sflltlx/prz  nol^AlelssI  batoqcnq     (olXduQ  lo  »T«li«w  "^ 

0|i  J^n»«#^JHii#  socloq     (s^'^iiAad  yuAnlXqloaj^  ~ 

-nefolSiTOoaTT  iffrsrta  -'.tamJtQ 

^  dill  oae  o^  ioBt  4  aol^ 

cwvls  fttf  \nomti9f)S  -tsum  lan&iq  lo  dtolvfqob*     {eculq  ^rtdKiqoXsTabefl 

-;Mv  lo  iTOli«niiRjn»-ea<rt9  toI  y^ifui4<KO^qo   liiol.tsorxlll«  no  diao  tabao 

Sd  B«M«g 

olldvq  lo  nolJoirxi«no9  lol  ^ioI^osXab  lo'l  sic/baootq     inol#oeXaa  a4^18 
4S  a<7oe  ^v?ar>us  lo  brtaotf  add  lo  lox^olbsjtxiit  (e^lmr  falavoii 

aa^t^lAsaoo  a  MXl;tD 

dl  alxurl  ^iiXiJu  be.  ,'9iad* 

(X^X)  a»HOa  aT  YYgAOaH 
9d  "aa^Mr  Id  i^iiA  olaal" 

^X  ajUawabla  flotl  aitliilddo^lr',  jnlilrflrioriq     i^o.v 


lo  aaaotntfq  ^ol  aaXar  foaaaaaaa  x  anoli'^siajco  lo  ^o<»lla     inaoUiifFmali 
VT  aeonba^tdabnl  babnod  Xa^o^  saUvqpaaa 

d^  oaXa  oaa 


aSU  WE-  £  STBTBM  Yemr  I969 

Opinion  NcKo 

HasPITALS 

Hesldential  districts}     legisiatiori  naoessary  to  neraiit  construction 

and  operation  of  corvalescent  hosoitals  In  residential  districts  5U 

HOURS  fi 

Library  J     right  to  restrict  tise  of  librar/  by  taaohar  and  school  chil- 
dr«n  as  a  group  96 

-.5 

H0U3IN0  CODE 

^aeticn  303;  amandment   .w.  ]B 


-Ilrs  lAorion  baa  ttioMii  y^  x^mtdtl  1:0  ••0  ieiiivM  o^  id^Jht     tx?t«idIJ 


SC  t./i.-^jTviB     iCO£  aol^9»£ 


HK&LTH  SERVICE  SYSTH^!  Y  Year  I969 

C|>inlon  Ko 

GOt^TWlBUTIOHS 

Llfflibatlonfii     •Xleot  of  honeowners',  buaiiiess  Inventories  and  house-  Ifi 

holders'  personal  property  exemritions  or  value  of  property  for  the 

purpose  of  ccDnputinf^  limitation  on  matohlng  contrtbutions  to  health 

service  ^stem  96 

KNCX-MILLS  HEALTH  ?Lk)i  ACT 

Health  service  system  $3 

TRANSPORT  WORKERS  imiClR  TRUST  FUND  37 


9im  iMoi  mtsm  soTfsa&  nrjiai 


TO  A  :-L.. ^ ,      ,:q>0{ 

Vt  aTJ?  TeWBt  «Il?U  EJJH2P' 


Hatch  HETCinr  Year  1969 

Opixiion  Ho 

MUNICIPAL  R.A.ILWAY 

Eloctrical  personriol  and  properties}     transfer  to  Hetch  Hetchy  fZ 


OV.  (MioiqQ 

ax 


HUMAN  RIGHTS  CCMKISSICHi 


Yeaj'  1969 
Opinion  No 


HiiC'-'K  AOT 

/plication  of  act  tc  ccmniesion  lueeUnge 


of  tmcj 


n 

31 


»j  — .1  -T. 


oBprnuMtion  sohftdul*  during  Qorrent 


4Mib«r9i  of  t 


76 


drpretAMon 
Rabblah  cU^mmI}     rawarci*  for  infomatlon  r«  ill«s&l  v».  tt 


1 

6k 
It 
i6 


■  I    ammndrnmA  tc  Me  303  of  th4i  hottslns  eodc 


32 


Oiti««n«hlpj     «!apT„ v^t'   :>   or  r;ca3Cic,i:«e;-s 


:,ftti  i^L-or  co''.« 


stkipf     prohibition  of  tmtplefmnA  or  rerolUni^Qe  3s  politt« 
s 


Jlre  Lmtard;     duaicja  cf  divtsiiofj  cl  fii-c  rre'rantloK 


l-oiliie  ouHKiaaiouj     dl? 


iMarli^s 


108 


•gni^wen  rjoieainRDo  *i  ;ta»  to  ooiijBoiiqqA 


-I-  Year  196? 

Opinion  No 

IHWUMITY 

Taxj  Midtcwn  Park  apartments;  tax  on  personal  property  of  agency 

of  federal  g  ovemment  31 

IMPRC7EMEKT5 


Zooj  authority  of  recreation  and  park  conaiilssion  to  enter  into  a  lease 
agreement  with  the  San  Francisco  Zoological  Society  for  Society  to  collect 
admission  fees  to  the  zoo  to  be  used  for  200  improvements  U6 


INCR&\SES 

Kew  careers  prograraj     amendment  of  conpensatior  schedule  diirlng  current 

fiscal  year  IO8 

Widows'   allowarceg;     effect  of  provisioiis  of  charter  sec  16U.1(A)  upon 

allowances  being  paid  to  widows  of  deceased  meuibers  of  the  police  and 

fire  departments  76 

"IMDICATE" 

Interpretation  1 

IKFCRMATION 

False  alarms;     rewards  for  Information  re  false  alarms  6U 

Rubbish  disposal;     rewards  for  information  re  illegal  use  cf  street 

cleaning   receptacles  78 

I>:JliT;CTIONS 

Consnuter  tax  86 

INvSPECTION  WARRANTS 


Code  erfcrcement;     amendment  to  sec  303  of  the  housing  code  32 

INTENT 

Citizenship;  emplojrment  of  noncitizens  under  sec  19U7  of  the  labor  code     1 

Citizenship;  prohibition  of  employment  of  noncitizena  as  police 

officers  5 

IUT3RKATI0NAL  HOTEL 

Fire  hazard;     duties  of  division  of  fire  prevention  $9 

LN7ALIDITY 

Budget  increases  I06 

IK'/E.'ZTiaATION 

Police  commission;     disciplinary  hearir^s  kO 


OH 

ii. 


X»nt^  to  yjtnwjvxq  i«non4Mf  flo v^     \stnmiin' 


^mSBk 


saeAaflOKi 


*n»Ytuo  sn^iub  Biybsrioe  ao J:*«afM»anor  lo  in«aibaen»     itn&t^fnq  jrmsri'O  «»H 

no  -a     |e»on«wo.CI«   'Bwufotv 

.   blA«[  salad  aaonwiolla 

•2: 

i»#i*8  lo  eay  Lnj^Ili  an  noldaantolnl:  tol  cinsim     tXjBBoqtII)  rieicfdtrfi 

Til 
X  9boo  lodfti  aiW  lo  Yii^X  09«  tsl  a;,-  etoaWloaon  lo  #f»irnp»Iqa»     iqirianaBliiC 

9SiIoq  AB  8ri»Bl<^ion9a  lo  ^fmjn[oI<|fflB  lo  neiildJMoiq     t'^  3 

^  ^  lo 

^^r;^  mJt^asv  lo  nalHjtrJb  lo  aolitufc     i 


1(1  Ti«n±Iqi98ii'     {ii8Jba«l>BMMp  6oiio- 


-J-  Year  196? 

Opinion  Ko 

JAILS 

Department  of  corrections;  citation  of  and  procedure         *  .J0 

Board  of  permit  appealaj  proposed  legislation  irequiring  city  departments 

to  oontply  with  proper  decisitans  of  the  board  '^*ZlB 

Port  commission J  authority  of  city  and  county  to  zone  property  under 
Jurisdiction  of  the  port  comRi.ia3ioi:  82 

see  also  6U 

Prt>peirty  transfer;     Bsunicipal  railway  electrical  personDel  and 

properties  SjB 

JllVEtilLE  CCURI 

Delinquency  prevention  coKinission  JJl 


t^  wtt^'ftoonq  beat  lo  anltmtW     urmi^urri"  HtucpQ 

43  oaJji  99.^ 

ban  imnnoernBq  l»oltio9L%  y/gvllan  Ljtqloltum     {lalanani  \jiavfonfl 

dl  noise J^noo  £ro  Wnavfwq  xotmtipnUmix 


JUVENILE  JUSTICE  CQ1KI35I0N 


BRCWN  ACT 


SununAryj  duties  of  oommlsBionj  appointing  authority  for  acting 
ohief  juvenile  probation  officer 


SCHOOL 


Youth  guidance  center}  establishment  and  Raintenanoe 


Year  1969 
Opinion  No 


Id' 


li6 


oil  naiatq^ 


-K-  Year  196? 

Opinion  No 

g£ARKEY,  PHILIP  J 

Kllitary  leave;  status  i^ 

1 

KSARhKY  5?TREfirr 

Bridge;     proposed  pedestrian  bridge  over  Kearney  Street  to  connect 
Portsmouth  Square  and  Chinese  Cultural  Centerj  right  to  allow  founda- 
tions of  bridge  on  park  propeirty  21 

KS^NEUtAN 

Wages;     relationshdp  of  the  San  Francisco  pound,   the  dead  animal  service 

and  the  ariaai  license  collection  8l 

KNCX-MTLL3  HEALTH  PUN  ACT 

Health  service  system;     not  required  to  coranly  with  the  health  plan  act  53 


tA 


Ivar  r»lli»g  atoek;  1— alnf  Trcm 


.T  ae-ve<?v>    ip.yr.r^s  c-ziioe  iu">g.  C' 


as 


-<9fWiur^e  ' 


.t 


TCA  :iAj«i     . 


C^  t»ft  n&Xq  ifiis«ri  »ni  dijhr  ^qmoo  o^  beilitpvi  tea     tsisds^  Adhtrxoa  }uiLaal\ 


-L-  Year  1969 

Opinion  I.o 

LABOR  CODE 

Socticn  19U7  re  employment  of  non-citizena  $ 

see  also  X 

LABOR  RELATIONS 

Statewide  corcernj  legality  of  a  proposed  declaration  of  city  policy 

that  new  business  firms  provide  a  ssurances  they  will  pay  prevailing 

wages  and  be  bound  by  other  employment  practices  3U 

LAND 

Port  authority  properties  8U 

see  also  85 

LAW 

Psychiatric  teahniciansj  effect  of  law  prohibiting  services  of  techni- 
cians unless  licensed  7U 

LEASEF. 

Port  authority  land  81i 

see  also  85 

Zoo  fees;  authority  of  recreation  ard  park  commission  to  enter  into 

a  lease  agreement  with  the  Sar.  Francisco  Zoological  Society  for  Society 

to  collect  admission  fees  to  the  zoo  to  be  used  for  zoo  imnrovtiments        UO 

LEASE  ARRAKQE3>!ENT 

Municipal  railway;  financing  of  railway  rolling  stock;  leasing  from 

nonprofit  conjoration  22 

a 

LEA7E  CF  ABSElJCE 

Maternity  33 

Military  enlistments;  city  employees  63 

LEGALITY 

Appropriation;     lialscr.  between  Mayor's  office  and  boai^i  of  supervisors 

and  schools  10 

Election;     supervisors  Pelosi  and  Tamaras  to  board  of  directors. 

Golden  Gate  Bridge  and  Highway  district  7 

LEGISLATIC^" 

Convalescent  hospitals;     construction  and  operation  in  residential 

districts  5U 

Fala«  fire  alarms;     rewards  for  information  6U 

Model  cities  orogram;     authority  of  board  of  supervisors  appix>vlng 

by-laws  and  legislation  8G 


seT 


sao3  fi 

Otis    AM 


li8  ^«l;^x•oo^fl 

^8  oais  ••• 

lis  bnMj  x'ilnotf^aA  *i o 

1  ooS. 

■    -  -   r     . 

■,-.—  .      a:. 


TIJACSJ 


•nosjhnequs  Iq  trr«od  bnt.  '.'to^gH  nesM^ed  nstlAlJ;     {flo:  :A 


•vrf 


^  Year  1969 

Opinion  No 

■   LEQISIATIOK 

--  -•        Keighbcrhood  meetings;     legialatior.  requiring  liayor  and  Chief 

Administrative  Officer  to  corduct  meetings  92 

Re  deroonstratioi-,  or  march  ^  -      mmtgLraa-  ^^ 

Re  wearing  of  footgear  U3 

MOISIATiys  BCDY  ^. 

Definition  ^^  72 

LETTER  CF  INTKKT 

Re  Candlestick  Park  7 

LIAI.TH 

Hayor  and  board  of  educatior;  legality  of  appropriation  of  funds 

for  hiring  expert  to  act  as  liaison  between  .'lajor's  office  and  the 

board  of  education  ai.d  the  schools  10 


LIBRARIE!; 


Use I  right  to  restrict  uee  of  library  by  teacher  and  school  chil- 
dren as  a  group  9t 


LICEMSB  FEES 


Apartment  houses j  federal  housing  administration,  rodevelojsnent 

agency  and  housing  authority  23 


LICPKSEvS 


Animals;     relationship  of  San  Francisco  pound,  the  dead  animal 

serTlee  and  the  animal  license  collection  81 

PatiNJl  wagon  drivers  6 

Psychiatric  technicians;     effect  of  law  prohibiting  services  of  psychia- 
tric technicians  unless  licensed  7U 

LIKITATICaiS 

Art  cofnmission  powers  65 

Bonded  indebtedness;     effect  of  hoowowners'  exentptions  on  assessed 

value  for  purposes  of  computing  total  bonded  indebtedness  77 

Health  service  system  contributions  96 

LIMITiiJI  TB;URE  CERTIFICAnCN 

"Regular  full-tine  permanent  enployees";    definition  87 

litiqat: on 

Conanuter  tax;  ordinance  26 
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Bbmrl  lo  noiiai'iqo'iqqs  lo  Y^llAgal     (noxiaoubo  lo  bnaod  boa  to  - 
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tS  xd^liori^jja  yiisuoii  boa  x^^S* 

U 
lanina  baab  adi   ,bm;9q  ooaioaanr^  iiaS  lo  ^hiezoLiMLtn     |ali 
18  ooiioaXIoa  aanaoll    Unilnta  ari^t  baa  aeiv«i  aa 

6  anavHb  nosaa  Icnia"? 

-airioya<7  lo  aaelvnaa  ^ntitdtdonti  wbX  lo  ^o*"^!*     jarr-  c'elrfo^'^ 

*1T  baea»oiI  bp-  '  '33^  31t:c^ 

.     .4TIMIJ 


1(8  siSMoq  no iaaifianoo  iiA 

baaaaoaa  oa  aooiJqtaaxa  'ercartwoae  {aaaaba^Bbai  baboofl 

TV  aaaabaicfdbnJt  babncd  laio  to  saeocnvcr  toI  a.'ilav 
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ii-  HT  Q£TIKLI 

T8  flolilrillab    I  "BaaneaXipa  J-aioavicr  leil" 

WQITACITIJ 
dS  aonaalbrto     (xa^  ta^janoC' 


-L-  Tear  1969 

...  ,  ,  ,  .  .STT  OplBion  No 

LOCATION  «o«r>W  1,6 

Public  housing  2U 

LOW  REKT  H0U3IK?. 


Board  of  supervlsora  r»}  procedure  for  site  selection  for  conatruc- 

tion  of  housing  xuaitsj  jurisdiction  of  board  of  supenrieora  2U 

UJKP  SUIT  PAY}^.ENT 

Uck  leave;  accumulated  sick  leave  to  police  officer  upon  retlrwaent 
or  death  ^*f 

see  also  Uk 

6f. 


""■  miKpXioj—^  i*ko  eallat  in  tii*  an.;**.    ^\r,  o»a  43 

f  «jue«t«d  Mwbtr  af  rttifiw t  boftro 


.^o.,i.aq[inMwy  pMvsatlwi  eeandaalonf    iMnilb«r«bi}»  66 


VUtl«n,  t|r  of  bctard  ^>f  •u^enrlscrt  t& 


;  utir.g   vr  ic<3ru.i^xjig   r»«««   t«   .<<    ..'■■rgwa 


$6 


oH  floifilhtjO 

lOITAOQJ 


tX  diitab  to 


MAINTENANCE 


-H-  Y««r  1969 

Opinion  No 


Tiohooli     eatabllshinent  of  school  at  youth  guidance  center  I46 

KATERfaTY  LEA7E 

Oepartoent  of  public  health  33 

b  9t  l&t«v««t  in  »«preMUitir  ie 


KEETINQS 


Oi. 


Human  rights  comniissionj     application  of  the  "Broim  Act"  72 

Lesislatlon;     legislation  requiring  Mt^or  and  the  Chief  Administrative 

Officer  tc  conduct  neighborhood  meetings  92 

HEMBBRaHTP 

Delinquency  prevention  comadsaioni     minor  >f  wwml cijMtl  railway  »t4»«k  66 

MIOTOWi;   PARK  APARTHK^'TS 

Taxation  j^  ,•  J. f      r-Mippi5jriiBJ«m*   ?v  ;;j»j    e-^rr^c*  2pL 

MILITARY  LEA7E 

Enlistments;     employees  who  enlist  in  the  armed  forces  63 

Phillip  J,  Keameyj     status  of  elected  member  of  retirement  boaixl 

while  absert  or  military  leave  12 

MILLS  vs  SAN  FRANCT.'^GO  BAY  AREA  RAPID  IRAK  SIT  DISTRICT  71 

■MINIMUM  BUILDIKG  CODE  EMFOnJEMBjT" 

Card  system  3t 

MD^CR 

Delinquency  prevention  comndssion;     membership  66 

MISCCaJIXJCT 

Police  officer)     disciplinary  hearings  UO 

MISREPBESE«TATIOHS 

Probationer)     termination  proceedings  for  probatlonazy  appointees 

under  sec  II18  of  the  charter  $0 

MI3SI0W  MODEL  KEIGHBORHOCD  COP.PORATTCK  88 

see  also  73 

MODEL  CITIES  PRCGR.\t^ 

By-laws  and  legislation;     authority  of  boartl  of  supervisors  66 

MClDIFICATICti 

Taxicab  rates;     power  of  board  in  fixing  or  modifying  rates  to  be  charged 

by  taxi cabs  39 

"MOST  FA70RED  NATICM  CUUSE" 

Consulate  of  Israel;     tax  exemption  S6 


«ll  aoiaifJ 

[AM 

SIT  "ioA  {no^fi"  oifi  lo  nol^AdiXaqs     luoiealOMOd  s^ifrfjiic  nA«i/H 
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se 

dd  qidnvtfaan     |/ial8«ii«K>0  oAiJiMTertq  toiTMipAiled 

■  IX 
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88  w)rtm>       :  jaaoM  voiezih. 

CT  oeX«  ••■ 


bmfiJuio  •d  oi  a^is-t  aottttftwi  to  yilxil  ai  b^aorf  lo  lawoq     taa^ant  ^oixai 

^mkjZ  yiTAM  QailQVAl  T^OM* 
d$  aoltqmMB  xmi     (lajmf  lo  B&BitmenZ 


-M-  Ibr  1969 

Opinion  Ko 

MOTIOM   PIGTDRgS 

Psndtsi     r«quirom«nts  for  shotring  motion  plotur«g  lt5 

MULTIPLE  DHFENDAI'TS 

Public  defenHerj     conflict  of  interest  ir  representing  multiple 

defendants  5X 

A4al&ifts*tiv« 

MUNICIPAL  AFFAIR  ^H^rnoofl  leevu^i 

Definition  10 

see  also  11 

MDKIGIPAL  INDEBTEDNESS 

Rolling  stock;  ^financing  of  acquisition  cf  municipal  railway  stock         22 

KPRPhT.  JOSEPH  F, 

Salary  rights}  reappointnent  in  city  service  20 


^m  iMsr 

flrix 

on  mita^ 

•f 

OX 


-^ 


MUKICIWLL  RAIIXAY  I'oar  1?69 

Opinion  Ho 

JPERnCNWEL  AMD  PIICPEKTIES 

Tranflf«rj     Hetch  Hetchy  .:j!:i5*<-  r  .  Xfl 


aOLLI>JG  ?TCGK 


<«f  ccMi^MMWUiM  BHiiiiiilt  AtrlMt  «nni«M»i  fl»Mtl 


99 


Acquisition)  financing  of  acquisiticsi  of  stock;  leasing  from  non^ 

profit  corporation       ?  pc^^  y  v!&6  22 


108 


.onpftllM  p«r««tt»«a  tiUa»g  •isAhdlo*  Into 

n 

22 

ah 


u 


9<^I  tael  T/UIIJU!  JJAICIMUM 

oH  flolnlqO 

ax 


-S-  T«ar  1969 

Opinion  No 

NSIGHBORHOCD  MEETINGS 


LegislAtlanj     Kiiyor  and  Chief  A<tadnl strati ▼•  Offioar  requirad  te 

conduct  neighborhood  aeetlngs  9l$ 

K'Stf  BUSIMES:3E5 

Wages I     legislation  of  a  proposed  declaration  of  city  policy  that 

nev  business  firms  provide  assurances  they  will  pay  prevailiiig  wages 

and  be  bonnd  hy  other  waplognoant  practices  3i|^^ 

y  CAREERS  PRCGrty-: 

Salaries)  amendioent  of  covpeosatlon  sehedole  during  eurrent  fiscal 

year  108 

WEgSPAPgR3 

Offlolal  editions;  contract  proposal  for  offlolal  advertising  105 

MIGHT  DIFFEREKTIAL 

Police  department}  charter  araendment  |^^ 

MOtiCITIZBiS  10$ 

Intent]  eaployment  of  noncititens  under  see  19U7  of  the  labor  code        1 

Police  officers)  employaent  as  prohibited  patvel  .       raters         $6 

NCWPOLICH  PERflCTJWEL 

Alooholios}  ^legality  of  ronpolioe  personnel  taking  alcoholics  into  "'^ 

custody  jf 


HOK  PORT  PURPOoES  107 

Port  properties  constniction  Bk 

NCHPROFIT  CCRPCIUTIC8«! 

Rolling  stock;  fii»ncing  of  acquisition  of  aunlolpal  railway  rolling 
stock  22 

'  ki  strata 

hORTHVATEBFRONT  AS80CUTES  >»u?>eiM»U«o.  :>2 

Land  use;     pemlts  for  ciaistruotion  work  8U 

K07ATC  FIRE  BOARD 

Membership I     validity  of  see  5  of  the  charter  and  rule  2,113  of  ^1 

police  d  epartment  re  patrolman  runriinp  for  member  of  fire  board  in 

Tlovato  -  35 


SiIa:  »n9»t  oaeesf .  "r^ke  an  asftepipel  asaJliuit  tlM  cit^ 

and  -M-  ver^r  of  mvr::  -aid  «sseM  ealj»ry 


oil  aobtlffi 

ggaag.. 

4t  a»82^&«rtq  intsK^PJ^^!"*  "sori^o  \:rf  bauod  9<i  bam 

IaosH  ^n^TXXfO  yTi*Tuf>  aX./bAHaR    noiiftsnaanos  lo  JnMd>m0i&  .i!A8 

801  T««T 

aHOTA?gWg 

^AlTjflUBryTO  THCI 
9S  tfawtMMU  la^^MSo     |JiiawllS}a>  salloT 


aaioqgw  wot  ■> 


SS  iloo^a 

!•  CIX.S  aXwit  bfiB  •f^iMtio  •*«  lo  5  a««  lo  \  •  7q55n»3iSR 

M  oi«voW 


-0-  Year  1969  9 

Cplolon  Mo 

Grand  fountain  sculptursf  ebjaotions  of  eulturml  actlvltlaa   *.«> 

committee  and  board  of  superrlsors  15 

liLIGATIOKS 

Dlscipllrary  action j     obligation  of  oiril  eervice  coimaission  where 

port  ooBcnission  employee  appeals  a  disciplinary  action  by  appointing 

officer  of  the  port  conHiesion  HO 

iJCCTiPAMCIES 

Theater  permits;     permit  requirement  for  showing  motion  pictui^s  U5 

CFF~DlTTr  HOURF.  -••  > 

Bail  project;     volunteer  work  for  project  beirg  in  conflict  with 

civil  serrioe  duties  in  district  attorney's  office  9k 

OFFICIAL  ADVERTISEMENT? 

C<»itract  proposals  10$ 

CSE  BID  PRICE  105 

■■mt     fly*  >>e«9^ 
OPERliTCBS 

Licenses;     driver  license  requireaents  for  patrol  wagon  operators  6 

"OPTIONAL  WCDIFICATia:" 

Interpretation  76 

.  ''-<? 
ORDIKAKCES 


Budget  analysts  107 

CcoBtuter  tax  26 

daat^i  «r  p,alio«  offioMr 
Hitchhiking;     prohibited  from  sidewalk  19 

Salary  star<dardication)     amendT.ent  cf  administrative  orevisions  of  the 

salary  ordinance  relating  to  schedules  of  compensation  $2 

"Hasard  pay"  95 

Salaiy  standardization;     "regular  fuH-time  permanent  enployees"  87 

Street  vacation;     authority  of  board  of  stipervisors  to  rescind  reso- 
lution oxriering  the  vacation  of  a  portion  of  Lyon  Street  northerly  9 
of  Marina  Blvd                                                                                                                         83 

ORPHEDM  BOILDIWO  CCMPAKY 

AasaBanent  "  13 

^i 

OVERPAYMENT 

Salary;  circvaRstances  necessary  to  Invoke  an  estoppel  against  the  city 

and  deny  Its  recovery  of  erroneously  paid  excess  salary  60 


501 

501 


dV 
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5?  "1*Q  bn«s«H" 

Y8  "cs*-^£iya»  #aacxftarieq  eiiLW<»Ilj«l  lAljcr^sT**     {noi^^sxSyvAbrtft^a  ^aTsc' 

-osrz  b.Tideart  oit  ••ioe.''rT«.-u/E  'i-r  iyiajo  It?  ojbv  iMW^fi 

XiiericKon  .l^sniS  no^j^  Ic  tioivnoq  6  lo  .^. ;. ^akno  aol&ul 

t8  brXa  Bai<Mn  lo 

TKA^fPD  cwiQJiqg  icr 
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PACTPIG  MEDICAL  CL1ITER        ^ 

Land  cost;     vacated "stnMt  Y)^a }  power  of  beard  of  supervisors  to 
reduce  cost  of  land  below  director  of  property  appraisal 

PARK  ARAi:DCKH£h;T  ACT  CF   I9k9 

PARKING  METERS 

Advert! seraen t s i     art  commission  authority 

PARK  PRCPERTY 


PARTICIPATTCaJ 


Prcmotlonal  exai-ninatlonj     eligibility  cf  disability  transferee 

Purchasing  program 

"PA53ETTOEPS" 

Patrol  wa^^ons 

PATRCIMN 

Political  partioinationj     fire  board  of  Novate 

PATROL  SPECIAL  OFFICERS 

Peace  officers)     sec  8l7  of  the  oenal  code 

PATROL  WAGONS 

License  requir^nents 

PAYHEKTS 

Health  and  retirement;  transport  workers  union  trust  fund 

Unused  sick  leave;  payment  upon  retireinent  or  death  of  police  officer 

see  also 

Widow's  allowances;     effect  of  nrovislors  of  see  16U,1(A)  wpor  allow- 
ances being  paid  to  widows  of  deceased  merabers  of  the  police  and 
fire  departnents 

PEACE  orrrcEPr. 

PSDDLIMO 

6rdlrances;  constitutionality  of  charter  provisions  and  ordinances 
re  peddling 

PEDESTRlAr  BRIDGE 


jeesdoDf  aai  paMktee 


Chinese  cultural  center;     proposed  bridge  over  Kearney  Street  to 
connect  Portsmouth  Sqnare  and  Chinese  center;  right  to  allcv  foundations 
of  bridge  on  pai^  property 


Year  196? 
Opinion  Mo 

^ 

99 

21 

38 

58 

76 

is 


37 
17 


76 

109 
til 

21 


oi'  noinloO 
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25 
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-no 

JOOI' 


tmocfoatino  boa  afloxelroac  i9d^A<<o  lo  ^xlsnoiiuiliaitoc     -ranr  iaaitin@ 

■.3CT 


^  Year  1^6? 

Opinion  Ko 

PEtiAL  CLUE 

Chapter  U.5  re  peaoa  officer*  i»                       ^^ 

Sec  lU8.li  re  false  fire  alareis  Qk 

See  6U7(f )  re  alcoholics  |9 

3ec  12021  re  possession  of  concealed  weapon  by  noncitizers  S- 

PKHALTIES 

False  fire  alarms  ^ 


Rubbish  disposal;  rewards  for  infomatior.  re  illegal  use  of  street 
cleaning  receptacleE 


ExwBiptionsj  effect  of  on  value  of  property  for  purpose  of  c<an- 
puting  limitation  on  matching  contributions  to  health  service  sys- 
tem 


PBTITTOKS 


Qualifications 


Article  17  re  regulation  of  processicms  and  parades 

Sec  35(a)  re  deposit  of  garbage,  rubbish  etc  ir  street  cleaning 
receptacles  on  streets 


« 


PCTgigrTAGES  ,^  -;  and  n.lt  ^ 

Widow's  allowar.oes  .   f„^  .««^„r  of  th«  T* 

PERMITS 

Auctioneer)  residence  requirament  of  agent  of  corporation  m*< ^-i  90 

Balloons  109 

Denumstration  or  march  IjX 

Motion  picturas  U$ 

Port  coacnissioni  construction  wcrk  on  port  properties  6k 

see  also  ^ 

307l'5  California  Street j  board  of  permit  appeals  decision  .jj^^^ig-  ^^g  W 

PERSONAL  PRCPERTY  ^' 


PLAK  CHECKBR      -rlrrrs 

Classification  101* 

POLICE  CCDB 


H 


Sec  1250a  re  residence  requireraent  of  agent  of  corporation  90 


oM  noioiqJ 
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-P-  Year  1969 

Oplni  on  Ho 

iLICE  CFFTCERS 

^^Compei.saifjoiii     oharter  8«c  35.5.1|  oertifio&tion  iqr  oItII  Mrride 

^ccwiiiasioc  of  rate  of  oonpersation  to  b©  paid  police  officers  or  1C5 

patrolmen  $^ 

Noneliiaonsi     eBiplo]rriant  as  polio«  of  floors  ^ 

Unused  sick  leave  l^ 

see  also  ^Jtk 

•fOldGE  POWER 

Cenonstration  or  march)     proposed  legialatior  requiring  posting  of  $0 

deposit  to  defray  expenses  2|X 

POLITICAL  ACTTVITIgS 

Member  of  police  department)     validity  of  charter  sec  5  and  rule 

2.113  of  the  police  department  re  patrolraar;    running  for  aember  of  the 

Novate  fire  board  ,«i^  «^  jc  Miib*l  86 

Police  departirentj     constitutionality  of  rules  jwgarding  political 

activity  and  free  speech  ]J0 

P08T3M0CTH  SQUARE  fl 

9»e 
PCSITIOHS 

Sudiget  analysts  ^  preMbi  tln«  hltctihlklm  frea  wiAmmlk  10? 

Director,  polioe  community  relations  ^ 

PCITHERO  HILL  R£'";IDSIJT3 

Vlsconsin  housing  site)     proposal  submitted  by  residents  relating  to 
future  use  thereof  ,15 

also  ^ 

Kennelmen)     wages  61 

PCTOiDXKSPSR  16 

Health  code  see  U3  81 

TCWER3  2$ 

Board  of  aurervisors  11 

Board  of  supervisors)     fixing  or  modifying  rates  to  bo  charged 

by  taxioaba      «.m  on  pispeifcy  witojoax  9 

PREHIUM  PAY  DIFFBtENTIAL 

Interpretatior  66 

.ioetnsi     l«gji»  -re|M)saI  t»  gfwii  %MI  oratfii  %m  aonler 

PREVSr;TION  ,   -.ai  M  \:  ICl 

Disturbances;     legality  of  appropriation  of  funds  for  hiring  expert 
as  liaiscn  between  Mayor's  office  and  board  of  education  and  schools  10 


9.i^l  •iui«Y  -<!-. 

on  aoJni<iO 


r: 
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-P-  Year  1.^6? 

-pinion  llo 

Official  advertising J     contract  proposal  for  adrertisingj  all  edi- 
tions of  official  newspaper  10$ 

PRCBATIO^ARY  K'-PLCY£S5 

Diamissalj     authority  of  civil  service  commission  to  grant  reconsi- 
deration after  dienissal  of  probationary  employee  pursuant  to  seo  liiS  U9 


Temination}     procedures  under  see  lU8  of  the  oiiarter 

PRCCEDIJRES  ^rtt  «f  ateliil siretlre  pMVlalent  ef  tte 

Dismissal  >!)g  to  mthmtilt  •f  ocnavueatlonc 


^ 


Abandonment;     Candlestick  Park  3 

MtiTNT  aerTfrr»<s  ef  %««tBt|«i«m  onleM 
Initiative  .Pleasures  and  deolarB>.ion  of  policy  Mil 

Site  selection}     construction  of  public  housing  unltsj  jurisdiction 

of  beard  of  supervisors  H^ 

Transfer  of  properties  X8 

PHOHIBITTCK 

anployment  of  noncitlaens  5 

Hltchhikingj     ordinance  prohibiting  hitchhiking  from  sidewalk  19 

Political  activity  «■  Q|D 

PflOPERTIES 


Port  coicmissionj     authority  of  oityand  county  to  aone  property  under  2lt 

jurisdiction  of  the  port  conmissior  82 

see  also 
HislM  for  MNMv-  iui^ailaUciis 


& 


Transferj     municipal  railway  electrical  personnel  and  propertieej 
transfer  to  Heteh  iietehsr  prejeet  18 

oee  procz«B  for  varo(ie»ee  Si 

PROPERTY 

Potrero  Hill  2$ 

PROPERTY  TAX 

Declaration  of  policyj     submission  of  declaration  re  different 

assessment  ratios  or  property  subject  thez*eto  ^ 

St.  Peter's  church  HI 

.Senior  citisensj     legality  of  proposal  to  grant  tax  credit  to  senior 

oitisens  on  tax  bill  101 


•ih»  LIb  ;vrn-8l;JTWTbji  tot  Latoqatfr  t^artti-na     ; 
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-P-  Tear  196? 

(pinion  No 

"  Wi aeon Bin  housing  site  25 

PRCTECTICai  ., 

Footgear;     proposed  legislatdoti  requliring  wearing  of  footgear  ll^ 


■rSCTEST 


Gut-off  date;     validity  of  ciTil  service  rule  providing  for  cut-off 

date  for  seniority  credits  in  promotional  examinations  $1 

P«0'7I3I0KS 

Salary  ordinance]  amendmort  of  adndni strati ve  provisions  of  the 

annual  salary  ordinance  relating  to  schedules  of  corapensationa  $2 

PSYCHIATRIC  TECHKIGIAMS 

Licenses J  effect  of  law  prohibiting  services  of  technicians  unlesa 

licensed  ^ 

TOBLIC  AGENCY 

Port  of  San  Francisco  9$ 

PUBLIC  ASSEMBLY 

Definition  ^ 

PUBLICAT7G< 

Official  advertising  105 

PUBLIC  EMPLOYEES 

Political  activities  |0 

PUBLIC  tJCUilKG 

Site  selection  f^ 

PUBLIC  WORKS  GCDE 

Sec  109  re'deposits  for  sewer  Installations  65 

POHCKASaa  PROCEDURES 

State  program]     nay  city  or  school  district  participa  te  in  state  general 
services  prograa  for  purchases  58 


S^  MootimtsMqaioo  lo  aoIJvbAdse  ci  8ai:i^fii«t  99fUUii£rxo  x?&XAe  larnnr* 

OKAIOmHOgT  OIOTAI 
sseXiu  a«fti:ai^ari»«#  lo  sasiviM  sru-tirfidonq  wrti  lo  *o^l»     (asamoiJ 
4iV  bMiMsJ;! 

m 

V 

sooo  eyow  5ug7 

^6  anoi-i^aXIjs^Bai  t«iiim  lol  •ils*q«b''an  ^31  o»S 


8? 


POLICE  GCBMISSIOR  Ywr  1^69 

Opinion  Mo 

3ICK  LEATfe 

Paymantj     lyxnp  Bum  payment  of  accumulated  unused  alck  leaTe  to  ^^^ 

police  officer  upon  retiremert  or  death  Xr^ 

namvr  Williams 

Director  of  police  coBwunity  relationo;     authority  of  police  cceusvls- 

slon  75 

Uesi^ae-  reqairei— nta  6 

4re|     revidanee  raqiilrMCRt  of  afttrrt  of  oeriMrmtlM  90 

;^ctUi^3lttti«lMaifir  ^  ftOan  »«§arbir«  fr*o  a^Mah  aad  pvll- 


3a4t,ian  l61i.l(*}|     effeet  ftf  yrorlaicai*  af  a««tlon  ayeo  aXloMMsaa* 
pal .  "-'s  of  d*e«aaatf  aaaJbtm  of  p«lloa  and  flra  dapartnania 


oM  aotaiqO 

oi  airaml  )(9fe  bB^ana  bfttmlamuT'BM  \o  ia9is\,sq  auia  (|url     ; 

-axfffloe  »oiIoq  lo  ^^J^orf^wa     imaotiMUn  \it>ajrm>o  •alloc 

5V  iW-3 


POLICE  DSrAHTMENT  "^O  Year  196? 

Opinion  No 

3ALL0CKS 

f'eddllr.sj  conetltuti  onality  of  charter  provisions  ard  orilnanees 

regardlr^  peddling  109 

Hekpessation 

Chartar  sec  35.5.15     oertincat.ior.  by  civil  seinrice  camniBsion  of  rate 

of  compensation  to  be  paid  police  officers  and  patrolmen  68 

DIFPERSNTTAL  PAT  /  *'  ^V  «>^  acwat^  of  ^^wk  VMndiaoo  %e  mim  pTot>9ric!  29 

■  7ti«a  ef  ib9  p«ri  oiciiew1«K  c2 

PATROL  WAGCK  OPpATCRS  •••  *!••  ^^ 

Drivers  license  requirements  ^-^ 

|aBBKIT3 

Anctiwieers;     residence  requlreraent  of  ager-t  of  corporation  jlP 

jgPLITIQAL  ACTTTxTIES 

R»l«sj     eonstitntinrality  of  roles  rsfardirg  free  speech  and  poll-  f 

tioal  activity  >0 

-Jifeikii  see  also  U 

Port  flMpleye  ;«tloc  <  ^erriee  tcHftia«l«B  «fe»rt  port 

31 3K  LEAVE  ROLB  'liScipliMry  acUoa  bj"  oppttJjitlBC  of  fleer  of  Uie  w 

WIDOWS 

;3eotion  I6l4.1(a)j     effect  of  provisions  of  section  upon  alloiances 

paid  to  vfidoH-ji  of  deceased  oenbers  of  police  and  fire  departments  7^ 


t<Ki  Vftttx  TMNnmSQ  88LXM 

•M  a»tal%0 


?0i 


seoruiufno  brut  socUivoiq  -ts^oA.'o  lo  V-^^- 


5e  .     -315 

IIW 


PORT  CF  SAN  FRANCISCO  I'ear  1969 

OoiEion  Ko 


m 


EFT.TS 


Port  omplo7eosj     retention  cf  heelth,   sick  leave,  retireraert  ard 

vaistlon  bencfitr  'ipcn  t  ransfer  to  arcther  depairtmerxt  106 

HARBOR  PCLIJE 

Civil  service  clasalficgticn  U 

PROPERTIES 

Zonir.g;     authority  of  oity  and  county  of  San  Francisco  to  aone  property 
vinder  the  jurisdiction  of  the  poirt  conmlssion  62 

see  also  6tl 

85 

PUBLIC  AGENCY 

Statement  69 

SALAHY  RIGHTS 

Craft  employees J     transfer  of  the  port  f 

SU5PSKSIGN 

Port  eiqjloyeesj     obligation  of  the  civil  service  coraniiasion  where  port 
employee  appeals  disciplinary  action  by  appointing  officer  of  the 

port  ccaunission  HO 


«^  fsmi  onBiDiA«<.  Htf  m  fsm 


I  TI'IIIMg 

XJ^9CJo^cq  a.ios  oJ  ooaioas^'?  n«2  Ic  x,iasso»  bo*  ^lo  lo  x^'^«>dia»     {i. 

SB  noiaaiasoo  Jioq  9tfi  lo  nolJO.tb«i?xut  •<'■'  iJiJsni; 

US  osLs  s«e 

•lit  lo  i»o211o  ^ix;taioq<7B  -^d  rtotioa  Y^mall^ltmtb  tlamq^  ••^Xtpw 

Oil  tft'^fllraaoa  i-roq 


PUBLIC  DEFENDER  Year  196? 

Opinion  Ho 

MDLTIPLK  DEFMDMTS 

Conflict  of  interest]     representation  61 


PUBLIC  HE/ULTH  Year  1969 

C^inion  Ho 

CENTER  FOR  SPECIAL  PROBLEMS 

"T^^xard  pay"  9$ 

LEAVES  OF  A33BvGE 

Watemlty  33 


oH  ooiniqO 


PUBLIC  UTILITIES  CCMMISSION  ^Year  1969 

Cpinion  Ko 

TRAM3FER 

Klectrical  personnel  j     lafctt^J^iiJral  iMTwify  «lfect?rgSt  WffSmmA  -^ 

ard  properties;   transfer  to  Hetch  Hetchy  project  16 


26 


PUBLIC  WORKS  Yaftr  1969 

Opinion  No 

APAxCTi^T  HOUSES 

License  fees}     federal  housing  edoinistration,  redevelopaent  agency 

of  city  and  county  of  San  Francisco  ard  housing  authority  23 

BOARD  OF  PERMIT  APPSAL.3  .^   Hl^ftH^i   ^»,-t5v^1m*i*  tr>  •  t#fce  pw- 

Decisions  J  prc^osed  legislation  requiring  city  departments  to  eon- 
ply  with  proper  docisiors  of  the  board  26 

ENOINSERS 

Appoin'toerts}  nonregistered  individuals  to  the  positions  of  associate 

engineer,  engineer  and  senior  engineer  57 

PUN  CHECKER 

Classif icati on j  civil  service  comniasion  has  authority  to  classify 
position  in  accoirdance  with  duties  and  responsibilities  as  assigned 
by  department  head  lOU 

POHT  CCKMISSICM 

Permits  for  construction  work  8l» 

3071^  GALIFORKIA  STREET 

Decision;  must  public  works  accept  the  board  of  permit  appeals  de- 
cision 91 


oH  AoiniqO 


8ja3<»*=rA 


8S  btsod  oiii  Vj  arioieiodb  it 


b«asi«s«  ■«  8»iiiXi<fl«aoqi«t  bos  ul^ob  ifiJtv  mi^aalnooo*  ui  aoUlaoq 
ilOX  b««fl  iaamSTm^  j/i 

aoieeiHMDO  toot 

X^  oolaio 


PURCHASER  OF  SUPPLIFS  Tear  I969 

Opinion  No 

OFFTGIAL  ADTERTISEMEN'TS 

Gontraots;     bid  prloe;  ail  editions  of  official  newspaper     ^        ^^  105 

PDRCHASING  PROGRAI^i 

Participation j     way  city  or  srohool  district  participate  in  state  gen- 
eral services  program  for  purchases  5B 


9d^I  nrnJ  fcMJJMfflP«!f  laKtHMHIW 

-rr»^  I****  a  li  »i«<T'f>iiTsr  ioHimlb  iootiom  to  x^/o  ■%jmi     i—  . _. 


-Q-  Tear  19<^9 

Opinion  No 

Petitions;     proce(faris'  for  qualifid«rt.l\Sn  of  initiative  measures  and 

declaration  of  policy  U7 


dl»o- 


i«r- 


it     ittf 


'  land  Valcv  dli-v.  i 


M 


»j,*5.;#.i.*  t  ...i«t«A  J  v'ari  « 


>u  iiama         ox 


9^  imn  -i>- 

ta»»«timlilMli»li^«l^£nl  ^a  ttoiiMi^i^XjM^  •sol  cruafMSxnq 


-i-  Year  1969 

Opinior  No 

lAILWAY  TRU?T  FJ-KD 

Health  and  retlremar.t  charfcs)  payment  of     '"- — '■**-   *" —  --^-^  37 

HATES 

Taxicabsi  oowars  of  board  In  fiadag  or  nMdifylng  ratse  to  ba  charged 

by  taxi cab 8  39 

RATES  CT  CCMF-EWSATICN 

Charter  see  35*5.1)     certification  by  cItII   aenrice  conmisEicr,  of  rate  ?3 

cf  cosnpensation  tc  be  paid  police  off  cers  or  natrolroen  68 

AssessTxntsj     property  tax;  board  cf  supervisors;  submission  of  dec- 
^  laratlori  of  policy  re  dlfferer-t  assessment  ratios  on  property  subject 

thereto  .  97 

■A.LLC3ATTCK 


Util'ty  funds;     authcxdty  of  board  cf  supervisors  or  a  CMumittee 

thereof  to  hold  hearings  re  disposition  of  unallocated  utility  funds  liS 

i9B&fii  if:  Jiurphy;     salary  rights  of  employee  upon  reappoirtment  in  "  '' 

City  service  2C 

heascnablb  retuiw  39 

RECU33IFICArTCM 

Plan  checker  lOU 

R^OH^IBPAYIOK    -  ■.;..    i  :-M 

Dl am Is sal;     authority  of  ciril  service  conani salon  to  grant  reconsider- 
ation after  dindssal  of  probationary  ersroloyee  pursuant  to  charter 

sec  11*6      '  ;;     i*;-^  ty.  U9 

ItECCTEgY  llemnmm  for  wKjpcvl  . 

Excess  salary;     circxunstances  necessary  to  irvoke  an  estoppel  against 

tbe  eity  ard  deny  ita  recovery  of  erroneously  paid  excess  salary  60 

CxO'  88  vagesi     ncm-clvil  aciTlee  and  tasiiormry  limited  tenure  employees; 
•alary  rights  upon  appointment  tc  higher  classification  s-  27 

Btttohertown;     hAax*ing  on  adoption  of  plan;  nust  testimony  be  given 

under  oath  cr  afflrnation;  opportunity  for  aroae-azaniiiation  of  witnesses        62 

RCTS7RhePlgWT  PLAH9 

Declarabior    of  policy  69 


RSDVCTICIi 

*'ireet  aporaisalj     vacated  street  area;  power  of  board  of  supervisors 


r^5 


to  reduce  cost  of  land  below  director  of  property  appraisal  11 


TM 


tC  "^^  iftsnci^Bq     (BVSrtAfis  iai^mtniitirz  bos 

besrxado  sd  >>;t  otko-t    iniY^lbor.  10  gnixzl  al  tnatxi  lo  aicnroq     {sdsolxaT 

8d  a«aIoYi«q  no  aiootllo  ••IXoq  bf«q  sif  oi  fioi««Bn*a<ih>a  lo 

-omb  lo  aolastflduB  {Btoslmoqzra  lo  bnaod  ixMi  xt^^qorm     iBia^'y 
io»tdtn  Vx»qoii«r  no  aoi^jrr  irramaMM  cfiwtdllib  rt  xo-^to<7  '^'^  iio-U^niaX 
r?  o;NrE«ffi 

••iiloaaa  a  to  atoa  jhrrscp/e  lo  bnao<^  lo  x^^of^^o»  J'J 

&£  aboul  r.iiiiiti  b^moollMtw  lo  loiiiaoqaiJ)  en  ainltMwf  bi  m   li 

ni  iammiaicqqtmt  aoqir  satolqa*  !•  airlslrt  r«*i»B     t\ArJoll  .''  ifqaaot 
OS  t^tviim  lit"* 

-nobianoosn  iaantg  orf  m)laaJaa»»  ••^rtaa  Ltrto  lo  x^i<tod^ua     {i!«eeiflBKI 

na^ATlo  0^  IfiBuetcKr  sd-'colqnn  yitAno i^Adetq  lo  laaatAsib  lo^s  ooiia 

^ii  84LC  9M 

Od  x^Ala*  aaeox*  bJ(»q  ^aiiD»iwmre  lo  -^a-vooet  aii  xa*b  ^"i*  X^^o  *<i# 

iBseToIcnw  anuoBi  baiiikll  Tumoopat  boa  aeiriM  Xirlo-aofi    laaiaw  ••MOril 
VS  nolv^AoillaaBlo  ivdslil  oi  intKiniM^qm  tmqr  aM^Jht  yvaIm 

THBPWOJgVaOlg 
nsvi)  arf  xflMLt^*^  ^<w  (<i*iq  lo  nai#<|Ol>a  oa  yitTA»d     {tmo^adoditf 
Sd        B»aaan^tv  lo  noi.}BabaBza*8e<n9  tol  -^kaainotfqp  xmottaMnni*  70  tfiao  labov 

9i  X0-t^*9  lo  nojtdarxAloaa 

iPITO^JCgfl 
BtoairtaqtfB  lo  b*i«o<flo  lawoq  ^ariB  dsanie  ba^taaav     tlBaiinqqa  immtiA 
11  LanimnQt  ^^ttKimq  lo  to^otrttb  wolatf  brutl  lo  ^oo  aotfbn  oi 


>R.  ¥a«r  1969 

Opinion  ho 

REFUNDS 

Deposits}  legality  of  trarsforring  refundable  deposits  for  side  36 

sewer  installations  tc  general  fund  65 

Orpheun  bvlldlng  compftny;  assessment  appeals  bcarii  no  139&A96&  }B 

REFUSAL 

Licerse  fees}     aoartment  houses;  federal  housing  *dminl6trmtlon,  redev- 
elqjment  agency  and  the  3ar  Frar.clsco  housing;  author! t/  23 

REGIwSTRATICN 

Health  system  I     Knox-Kllls  health  plan  act  $% 

■REGUIAR  FPLL-TIWE  FEHK^IKEBT  L'^PLCTfEy"  ,:= 

Definition}     salary  standardisation  ordinance  8? 

REGULATIcys  jvrwitlia  }  Ici«rTiaU«}iuL:.  ^«Ul  Jf 

Demonstration  or  march  lil 

Peddling}     constitvitionality  of  charter  provisions  and  ordinances 
re  peddling  109 

-epoe«d  £!®<i«atr<.4fcr  bri'%e  tnmr  KMiSHty  Street  to 
RgHEAamo  ^se  CVitttrai  ':m^ri  rljrbt  U  allow  k9 

Building  peimit}     must  public  works  department  acoept  the  board  of  penalt 
appeals  decision  at  3071*6  California  Street  .  91 

REPRESENTATION 

Multiple  defendants;     public  defender;  confllot  of  interest 


10 


Vfitloneers;     pen&lts;  residence  requirement  cf  ager'.t  of  corporation  90 

Orirers  licenses  for  patrol  wagor  operators  6 

Purohaslnf  procedures' «■  of  re-VKtue  tbwfiPQtt  %o  mvStnAditm  San  rrmm±9ce  $B 

Tax  bond;     jurisdiction  of  board  of  supervisors  to  waire  tax  bond  for 

proposed  oondominium  subdivision  owned  by  federal  housing  adminis*  13 

tration  60 

RE3CI3I0M                                              iufunkiLMoti  re  faJlae  Are  alAm»  6k 
Vacation  of  street}     authority  of  board  of  supervisors  to  rescind 
resolution  ordering  ^/aeation  of  a  pcrtioa  of  l^yon  Street  northerly 

of  Marina  Blvd  li9 

mtaiDENCY 

Auctioneers  JK> 


■■■■■ 


CI  dd^&%X  Ml  artaod  tlmoggm  inn— »«■•     i^cMcpoo  iclbllocf  uuuodqrO 

-Teb9i  xml4*tinlaJtab0  gnlawif  I«ii«fa*l  (•••^'od  inBmitMffs     {ueaH  mcmoLS 
(S  :  xtinwlivm  ^nttvod  oflKisAas^  ixsS  adi  baa  \pnei^  ^fraKqoi* 

lit  swipffl 

Ji4  sioxam  no  oox^s-rlti 


19  io^y  rot  i«  oolsioib  IfMcKra 

09  noi.ia*ioqrtoo  l.-^  Jn«:g£  a^iupm  ••tiabJavx  {eiiuin»q     {SiastioiiMni 

7«1  bocd  xa^  rriov  o^  ^tnsiriBqBB  lo  btaoel  lo  :»Jti9lbmJtruii     (ikna^  xsT 
-einiabs  sn>^to0Od  lacakal  t^  i)ttiar>  iro /a  ^rtbioa  K/iajbaotooo  baaotiatq 

^ ^ 

»a  »  lo  ooiiaojrr  jj^J-iafcrto  nciiuloaan 
e6  ara  arrJhuM  to 


-R-  Tear  1?6^ 

C^lcion  No 


■WIPgNGY 

^        JoumoyBan  building  trade  positicns  ..a^sr*  aca  36 

RESIDENTIAL  DISTRICTS 

Gonvaleficoitt  hospitals  Ik 

BgSIDBJTS 

Potr«ro  mil  J  Wiacor.siri  temporary  housing  site;  proposal   submitted  iy 

by  residents  relating  to  future  use  thereof  25 

RES0LUTI0K3  ■■   ^j^wut,  iMain^  fm 

/aoation  of  street  I) 

Wisconsin  housing  site  25 

flESPCHSIBILITIES  fti 

foiirision  of  fire  psrevention  ;  International  Hotel  S>9 

RPTRICTICWS  r^lj.?.  ^ 

Library  use;     right  to  restrict  use  of  library  by  teacher  and  school 
children  as  a  grooip  98 

Pax*  property;     proposed  pedestrian  bridge  over  Kearney  Street  to 
oomvect  Portsmouth  Square  and  Chinese  Cultural  Centerj  right  to  allow 
foundations  cf  bridfi;e  on  park  property  21 

Political  aotiritiesj     constitutionality  cf  police  department  rules 
regarding  politlcalactivity  and  free  speech  JO 

see  also  M 

.«^j  ry  i*<i-L.  UiG~l  iii, .  •* 

RETIflfiKaiT  yu 

iMBip  sum  payment;  accumulated  unused  sick  leave  to  police  officer 

upon  retirement  or  death  If 

see  also  kk 

RETQ^JE 

Golden  3ate  Bridge;     use  of  revenue  therefrom  to  subsidise  San  Francisco 
Kartn  Ferry  servloe  2 

REya^UE  AMD  TAXATION  C0i3E  13 

REWARDS 

False  alarms;     rewards  for  information  re  false  fire  alarms  61k 

ftobbish)     rewards  for  infcmation  re  illegal  use  of  street  cleaning 
receptacles  78 


XS  sq  OB  ssfeind 

YX  i1*»«fc   lo  :■    -jiiie-i  -^an;  iWqi-" 

^  Ml*   S99 


Year  1:^9  . 

Cptplon  lio  ^ 


Pert  8aploy«d8j     rstectlon  o£  r^tiresMnt,  healthy  sick  leaw  and 
racation  benefits  \xpon  transfer  to  another  department 

6alar7|     Joseph  F,  Murphy 

vDWAY.   SIDEWALK 


Definition 
RCtXINa  STCGK 


Municipal   milwayj     financing  of  acquisition  of  stock}  leasing  from 
nonprofit  corporation 

-Tjrir--  tc  eritar 


BPBBISH 

Deposit}     rawarda  ffi^  iaCoimatlxic  re  illegal  uae  of  street  cleaning 
reoeptacles 

■RDLE  OF  NECESSITY" 

Disciplinary  hearing}     police  coJanission 

KJLES,  Zini  3ER^/ia£  00^113:31  OK 
Maternity  leare 

Ko  U6  re  permanent  employment 

see  also 

Rl'LE-S.   POLICE  DSPAHTKFJ^T 
No  32  re  sick  leave 

Ko  2,113  re  political  activity  of  city  employee 

see  also 


106 
20 

19 

i5 
22 

78' 
liO 

33 

87 
103 

17 

86 

30 


No  5.U1.1  re  accuaulatad  sick  leave 


IT 


JDOTr 

St  aDttan<Hpo9  t'ilert^Kni 

8V  aaioadq90«i 

it  ovae 

T8  ^iMMitoI^flB  ^mnsmsq  s?  dii  oil 

COX  d'3ls  *«»« 

U  »r««X  rfole  n  3C  oH 

IB  Mitol^v  V-'*^®  ftflTi^ToA  LM»l>fkl9q  an  Cli.S  oU 

at  «»X«  M« 


R£CREJlTIOU  ANP  PAQK  CCHMIS3IGN  Year  1969 

C|>inl<»i  No 

BRIICE 

Chinese  Cultural  Center;     propooed  pedestarlan  bridge  ccainecting 

Portsmouth  Square  and  Cultural  Center  21 

qmOLESTIC/.  PARK 

Abandonment  3 

see  also  7 

IflBRY  PARK 

Orand  fountain  sculpture;     objections  , ,  ^^  ^_,.  15 

JOC_ 

Admission  fees;     authority  cf  recreaticti  and  park  cojamission  to  enter 

into  a  lease  agreement  with  the  San  Francisco  Zoological  Society  for 

Society  to  collect  fees  to  the  boo  to  be  used  for  soo  iB^roveiftents  U6 


^ 


H 


vftffVM 


Opinion  NO 

APAlTJfEKT  HOTSE!? 


Lieerse  fees;     are  apartment  housos  OMned  and  operated  by  agency 

subject  to  fees  23 

'    aee  l^*l(a)  vimsb  ailewAasc 
BUTCHERTCWi  RBPaygLOPy^Jl  '  ;.„;•:. 

Adeption  of  r?lan}     hearlrg  on  adoption}  snast  teatimtjny  be  given  imder 

oath  62 

FBRHI  PARK 


Orand  "oontain  sculpture;  objections  of  cultural  aetiTities  coai&ittee 

and  board  of  auperviscrsj  phase  I-A  of  ferry  park  15 


-aal  -''CaSCiA  T7C-rfIOJ3T'?{!3K 


\c  :>«in9qD  bit*  b4iivc  B«3uo({  iaac^Wix 

■xsbna  orris  •^  ^aomMas*  ;taB»  inoiiqobis  .10  s.iw^i«»il     ({uXor  to  MiJ^fibX 
9«^^jbno9  ^mtStrtiOB  Laiuiluo  lo  aooi^ostt^o  ttfiL'^<t^3s  nlslnuo" 


RETIREMEKT  BQiLRD 


MILIP  J.  KEAJMEY 

Military  leave j  status 


Year  1969 
Cpinlon  No 

12 


WIDOWS 


Sec  l6U*l(a)j  effeot  of  provisions  of  sec  l6U*l(a)  upon  allowar.cps 
being  paid  to  widows  of  deceased  members  cf  police  and  fire  depart- 
ments 


■ZkLKKi   ISOSDiSkV 


siaMt 


'iKi^t9»  Of  Vw  per<> 
mi^mf—t     aaXargr  •n^n  t^  txtttm  apfaiotMutt  i«  high- 


iiiijfaanee  re  -'haaair^  p«y"  6' ring  flMM|l 


"Hollar  full-t.v  .  •»?.  "w^jlFfRRe* 


4i4|^layee 


76 


IM 


5£ 
9 


*}5 


«t 


Lpate  Jca 


'iT-Mqat  vrtl  bam  •oiXeq  to  afdmmm  bet.M»c 


-S-  Ie«r  1969 

Opinion  No 

ST,  MART'S  HO.SPTTAL 

Straet  vmoatlon  11 

3T«  PBTgR'g  CHURCH 

Tax  exemption;  "challenge"  <*<|  hjr  «  ••  m 

SAURIES 

y.mi  careers  progz^mj     amerdmert  cf  ccsnpensatl  on  schedule  during  current 

fiscal  year  108 

ExToneous  salary)     clrcumstar.ces  necessary  to  inroke  an  estoppel  again- 
st the  city  and  deny  its  recovery  of  erroneously  naid  excess  salary  60 

SALARY  INCREKB?T  27 

3AURY  RATE 

1202  peraoonel  clerii  52 

SAUHY  RIGHTS    • 

Craft  employees}     tz>an sf ar  of  toe  port  9 

Noncivil  service     eniployeesj     salary  rights  upon  appointment  to  high- 
er classification  27 

>^ 
SAURY  STANDARDIZATIOH  CRDIMAKCB 

Ccnpenaation  ssendinent  52 

"Haaard  pay";     amendment  to  ordinance  re  "hasard  pay"  during  fiscal 

year  95 

Joseph  F.  Murphy;  see  711  re  transfer  and  reemployment  of  city  enqaloyee  20 

"Regular  full-time  permanent  employee  a"  87 

Sec  Til  re  method  of  payment  to  officers  and  employees  27 

Vacation  -holiday  benefits  7C 

$iS   yRAKCI3CC  BAIL  PROJECT 

District  Attorney's  office;  Tolunteer  woric  for  bail  project  being  in 

conflict  with  oiyil  service  duties  in  district  attorney's  office  9U 

fm  yRANCiscc  city  and  canTY 

Purohaaing  procedures;     may  oity  or  school  district  participate  ixi 

state  general  servlcfts  p-^o^tram  for  purchases  58 

SAK  FRAIiCI3C0  MARDi  Fi^ .  j   ««.„, >?,•-.  -,  *.t«t^v.i. 

Subsidy;     use  of  revenue  from  Qolden  Sate  bridge  to  subsidise  service  2 


^1  Mil  -8- 

oH  tiolSlctO 

U  r: 

HOHUKO  ?.'.H. 


^n«TXjro  yilttfb  •Xt;b«rtae  noMMnoqiuo  la  itwfcn—a     t**vsovq  ■■x««rxso  v»M 
801  TMix  X«nil 

06  TiAm  S8V0XS  Man  ^Xstro^aorre  lo  YfSTroayi  9it  jp»b  brca  ic^l^  MiJ  t9 

T$  lOiC  YHAJA2 

3THDM  YHAIAB 
TS  floi^«ailit«aAXo  i* 

X»9«ll  sni-urb  "x**?  Mamk^*  9t  ••ixaaJUne  o^  liMOboMU     ("xaiT  MMitf" 

OS  M^IqjRB  Xiio  lo  ittBK^fiLtpm^n  boa  i^laovi^  «n  in  sm  (xdqit/M  .1  if^Mol* 

T8  "•••Xolvw  ^BttoMnsq  WKl;t-XXiil  <sA£0i»f " 

or  siilMiMf  x«fclXo^  MlisasV 

i!9  fr-;.. ..-  V   ..•moiiA  +'  —  ♦=.b  nl  M»ilab  •oiT\b»   .......  ..-.-  .^,...  .i^a 


TTTJOO  QUA  YTIO  ^OKIDIUUn 


: 


-S--S-  Y««r  1969 

OplAlOtt  He 

SAK  FMIiCISCG  POl'Mi 

Xarm«lBahf     iag«8  re  oharteraM  l5l«3  81 

iG6 


Candleatlck  Park;  expansion j  latter  oflntant  filed  by  atadlus; 

legal  sf feet  of  quAllfiatf  aeoeptanoe  b/  board  of  auparvlsors  7  ^ 


Ssoasa  aalarjr}  oircuMatanoes  neoaesary  to  imroke  an  satopp*! 

ag«inat  the  olty  and  darty  its  recoveiy  of  erroneoualy  paid  exoeaa 

salary  60 

SCHEDOLBS  GT  0O1PHBSATTQH  ^ 

see  also  108 

SCHCCLT.  -      *it«  »«i.*ction 

T«uth  gttldanoa  centari     •Bbabllshaent  and  malntanaRoe  lt6 

SCHLCL  CHILjrjiti  ^ 

Library  iiae;     right  to  restrict  use  of  library  by  teacher  and  chil-  -^* 

drer  as  a  group  98 

SCHOCL  DISTKICT  -««  aid**',   •  If 


Purchasing  program  58 

"SCOPE*  CIBCTUB8  5 


Residency  requireraents}     building  trades  positions  36 

SEALLK  Oy  WIICWIS  AND  MKA55tJRES  ^^ 


Consolidation!     sealer  and  county  agricultural  coBsnissloner  100 

SEKICR  CiriZfiSS 


Tax  credit  10^ 

SEKICR  nnciMMM  ^ 

Berkeley}     charter  sec  35.5. Ij  certification  by  civil  service  cowrais  - 
sion  of  rate  of  oompensation  to  be  paid  police  officers  or  patrolaen  68 

SEWER  IH^ALUTIONS 


Ut 


Deposits)     lejjality  of  traraferrlng  refundable  deposits  for  slds 

sewer  installations  to  general  fund  *  65 

l!SI§  ... 

Legislation  r©f  preposod  legislation  requiring  wearing  cf  footgear        1*3 

COX  L1A71 

Pa;faaat|  proposed  sick  laave  rule  aaandnert  authorising  Isap  «sa  <^s  ra 


pajWMat  for  unused  sick  leave  upon  retireoent  or  death  of  police 
officer}  effect  upon  death  benefit  provided  for  by  chartar 

see  also 


oM  noittkciO 

Mm 


8« 


sseoxs  bi«q  xL%uo9aoTtB  lo  vi«vc  bos  x<^ ' 

V 


-Ittlo  bttM  fdoamS  x4  xiartdll  t«  m»  #s>i^t*ir«f  infiiv     i«r 


001  isaolasiiiMoa  X«r(oiIiic>ias  \iaaoo  b. 

mMJOltTiW_fiQI>r 

-      -.vra©  H; 

turn  q»s  -i.a   y  .1 .-'?    -iVK' 

VX  o«Xa  ••• 


S"  Ttar  1^9 

OpiuLon  Mo 

SICK  Lun. 

Port  comndasion  oiaployeesj     retontion  of  sick  leave,  healthf  retire- 

nent  end  vmoetion  benefits  upon  trenafer  of  eaplojree  to  another  de->  a^ 

j>artnent  106 

ftale  32j     polioe  departoient    '  •'^;  i3^ 

•ee  «la«  &) 

SIGNS 

Parklrig  metem;     art  ooKalssion  authority  over  adTertiaing  siifTis  on  >- 

parking  meters  99 

Public  defender  61 

SITES  ■-'  8? 

Public  housing I     board  of  superrisors}  procedure  for  site  selection  2U 

for  ecBStrttotioD  of  public  housirig  units  SO 

6266  SBBIOB  PUK  CHECKER 
diMsifioation 

SCLIGITATICJ. 

Hitohhiking)     ordinance  prohibiting  hitchhiking  from  sidewmlk 

SPECIAL  gLMTICH  «  *»«ifne« 

Sihdlestlek  park 

Sinn 

Budi^et  analTsts                   i-l«tli»  :*■«*  f^n>i«  r                  i»  a  flMMi   7»«r                 101 

,n»  67 

3TATE  gSKERAL  SSR7IGp  PCICHASE  PRCXIRAH 

3ity  and  school  di  strict  |     participaticvi  58 
jHwittee  thersef  t«  hold 

STATBHSHT                '  '-^lepoaiUor.  of  -jsAULccatea  utility  fimda  If 

Public  agencf  89 

STATUS  -.^ais*©  SMNwd  81 

Philip  J.  Keemex}     Military  lesTe  18 


STATU riES  OF  1966  "■ "  ■      '        -■...-  .--^  nort  •«- 

Ghimter  1333>   t^ransfer  <if  the  port-  %o  the  <«i%f  ef  Man  f!r«»«i«iofca«  St 

UO 
l«i    STREET  RBXIEPTACLES 

Ulegel  useT    revamis  f  or  inf  omation  ?• 

STREETS 

Regulations)     c<Mistitutionality  of  charter  provisions  and  ordlcajaces  re 
peddling  lOS 


oK  aaiaiqJ 


«?« 


YTir-f 

US  aoiioalM  siia  rrol  andrbaoo^q  iatnair^caqiia  lo  bmuxS    4 in ta ami  : 


iiox  IHCT 


9X  iljnrabia  mdiI  ^itiirltiv^hi  ^nldtdLdeno   sooaniino     s'^irlidr' 


8^  r«c»i.taq±oi^'u»q 

SI  »Taei  X" 


iaJOAT". 


8y  aattMm^taX  talalm^vai     ia«<r  X«iaXn 

r^"..r.  .  jttiiAtoa^ 


Oplfiion 


No 


STREETS 

9ac«Uocj     3t.Mary'a  UoapiUli  Pacific  Medical  Center  ^^ 

STREETS  AND  HIJH-iVAYS  CCDE 

Section  S3OC  re  street  ▼aoation  11 

see  also  83 

Section  2716U  2 

STRUCTURES 

DeHnition  99 

Port  landj     pertoits  for  coratruction  work  6U 

see  also  B$ 

Sl'BDI7I3I0ll  MAP  ACT  80 

SPBORPpATS 

Engineering  classif icatior; ;  appointment  cf  nonregistered  individuals 

to  the  positions  of  associate  engineer^  engineer  and  senior  engineer        57 

SOPKRTISIOr. 

Plan  checker)  civil  serrice  ooiaaission  has  authority  to  classify 

position  in  accordance  vith  duties  and  responsibilities  as  assigned 

by  departnent  head  lOU 

supplek£?;tal  appropriation 

Certified  funds;     appropriatimi  fron  funds  certified  in  a  fiscal  year 

after  end  of  fiscal  year;  cancellation  of  certification  67 

SURPLUSES 

Utilities  funds;  authority  of  board  or  a  ccanittee  thereof  to  hold 

hearings  re  dispositiMi  of  unallocated  utility  funds  I6 

SUaVEILUNCS 

San  Francisco  pound  81 

SD3PSRSI0K 

Port  enployeej  obligation  of  civil  ssrvioe  oonoission  vhere  port  em- 

ployee  appeals  a  disciplinary  action  ^y  appointing  officer  of  the 

pert  authority  cmmaission  110 
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b«nsis8s  as  saiJ'ilidioncxis*^  boa  8«i;tub  d^lv  •SiTAbrtocs*  ni  iroi'^iaoq 
^i9I  t*M<  4aaflL'^iiiq«t>  *{«( 
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6X  abairt  x^ill^a  ba^AOoXlMor  to  oel^laoqialb  n  atnltaari 


Oil  cnlaa  fnoiios 


,^^..SAi|  FRANCISGO  HCUSIMG  AUTHORITT  Y«ar  I969 

^,-..^._Llcan««  fees;  federal  housing  authority;  redevelopaent  agency  of 


City  and  county  and  San  Fraxiciscc  housing  authority  2Jt' 


?d^X  tamY  YTTHOHTtTA  OHIBOOH  OOPIOmdR  KAe 

oM  aoloiciO 


SAN  PRAKOISCO  PUBLIC  LIBRARY  ^CT  Y«ar  196^ 

Oplalen  N< 

R8STRICTIGKS 


usej right  to  restrict  use  of  library  by  teaoher  and  school 
children  as  a  group 


RiOITOIJiTW 
'     8^  qwnj  »  8«  narxblicio 


^^  SAN  FRANCISCO  UNIFIED  SCHOCL  DISTRICT  Year  1?69 


Chilli  on  Ko 

itrict  participate  instatati 
jjenaral  BBrvioes  program  for  purchases 


TOWCHASIKQ  PROOaAM 

Participation;     may  city  or  school  district  participate  instata^j 


<■>>'/    imY  T0I«T8ia  JOOR»  QXnm  QDtlMAIl    lAft 


SAN  FRANCISCO  ZOCLOOICAL  SOGIETT  Year  196? 

Opinion  No 

Ana  3310?^  FEFS 

Collection;  authority  of  recreation  ard  park  cawmissior  to  enter 
into  lease  agreement  irith  the  zoological  society  re  collection  of 
admission  fees  to  be  used  for  aoo  improvements 

e 
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56 

of 

7? 

J6 

31 

>al  te  grARt 

101 

rTl»or«  to 

60 

13 

,  ,  r'«t*»''t,  C.jAiO.i  111 


«k>M  39 

iit  tc  r««ftrl«\  ««•  tf  Ilbrar!)  \if  tMMthar  and  achftel 

•TiiMtliig  MIDI'S*!*  -ff  T>(i7>s}»''.»t«le  X^tOtstMimtm 


FrcCatioAsrr  tatpl  jr»«;     fMiioti  lliiS  «f  the  eiwiirtay  *■• 

?«raitaf     r<nprf.iaMa»»  far  ifc— lin  avtiaM  platwrva  liS 


U«  vorka  Mc«pt  Aao.  '«!%  «iiv<««Llt  ?1 


8|{  sioaiiitovo^c^  ov>«  tol  I>e&u  ^d  o^  ci«t»!X  a<:.I«»i;l!sk« 


-T-  Year  1969 

Opinion  No 

fAfeXS  ft  PKLQ8I  a 

Golden  Qate  Bridge  and  l^Iighway  district)  election  to  board  of 
directors  9 

18 

TAXATIOtJ  16 

Consul  General  of  Israel  $1 

HcBwownors)     effect  of  exenptions  on  assessed  Yalue  for  purposes  of  IM 

cctnputing  total  bonded  indebtedness  77 

see    also                                           r»U«e  ^$6 
hlidtown  Park  apartments}     tax  on  personal  propert7  of  agency  of  the 

federal  goremnent                                                                                              ''•r  31 

Senior  oitiaensj     property  taxation;  legality  of  proposal  to  grant 
tax  credit  to  senior  eitisens  on  tax  bill  --^^  >ior^.%f  U  *yA*  101 

^.'<!r 
TAX  BCtJD 

Sendoidniun  aubdiviaion)     Jurisdioticm  of  board  of  supervisors  to  <SJ> 

waiTS  bend  10 

TAXES  '>•mla«^t  ta^lofwr* 

Orpheum  Building  company  13 

TAX  EXffliPTIOMS  -irfM  ^f 

^t,  Peter's  church  111 

TAXIGABS  U 

Hates}     powers  of  board  of  supenrisors  in  fixing  or  modifying  rates  to 
be  charged  by  taxlcabs  39 

TEAGuSRS 

Libraries]  right  tc  restrict  use  of  library  by  teacher  and  school 

children  as  a  group  0^ 

WeHKICIAKS 

Licenses;  effect  of  law  orohibiting  serrLces  of  peQrohiatrle  teohnielans 

unless  licensed  >^'7it 

TEMPORARIES  17 

TEHHItJATICaJ 

Probationary  eaplcyeej  seotion  lU8  of  the  oharter  $0 

THEATERS 

Permits;     z^quirenent  for  shoving  motion  pictures  k^ 

3071?!i  GALIFOa:  TA  STREET 

Decision;     must  public  works  accept  deoisiraa  of  board  of  penait  appeals  91 
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aOITAI 
d^  leaiel  lo  lartsrwO  lamtnO 
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St  iaaam»To^  X«i«l»«l 

in«xS  oi  iMzoqcnq  lo  V^-^8*^  {ooiiaaui  'y^ftqonq     t*t^*^^^°  rolasB 
XOX  XXitf  x«;t  CM  aaacliio  'zoXtim  o^  ilberrs  xmS 

(I«Og  I 
0^  rxoelTTsqjiTB  lo  birsod  lo  oelioXbsXrtut     {(loisiTifKlifB  mutntmobmBO 
08  feood  vtIjv 

Ml 
tl  XffB^fie  yiikliii6  auMlqiO 

awomigM  i 

XXX  iltnodo  e'T»iis4  .iS 

eaioii 

oi  aatan  galt^Hboff  to  ytbcil  nl  tnomtrfqttn  lo  trtAocf  lo  snvwoq     (••^■^ 

9^  ^atna  M  aa  nnbXMo 

gKAlOIiJHC 
aoaioiodaoi  sltislrfaxaq  lo  eoorTisa  s'i-t'^a-i"<>^<^.  vdl  lo  ioollo     (aoanooJLI 
ilT  boanoolX  aeoXmr 

lOITAMIMH 
'.a:  t Ontario  Mli  lo  8ilX  noi^ooa     f9%<>ltpm  xranoiiadot^ 

eyTAI 
2ii  Bsioisiq  noiids  yihioria  nel  ^cmnaniupoi     (a^ims^ 

TgHTTE  AI  WOnJAO  jClT 
X^  aXao'jqa  ^Ivxoq  lo  Mood  lo  noloiooib  iqoooo  aiHov  siXdtrq  iaMt     {aoiaieoQ 


-T-  Year  I969 

Opinion  lio 
* 
TRAWSFER 

BARTD  corstruction  f^aids  71 

Personnel  and  property}  municipal  railway  equipment  transfer  to 
Hetoh  Hatch/  project  IS 

see  also  Vk 

Port  employees}  retention  of  retirement,  health,  sick  leave  and 

▼acation  benefits  upon  transfer  to  another  depaz^ent  IM 

Port  of  San  Francisooj  civil  senrioe  classification  for  harbor  police     U 

PoH;  of  San  Francisco}  salary  rights  of  oraTt  employaeB  upon  transfer 

of  the  port  9 

Port  of  San  Francisco}  authority  of  the  city  and  county  to  acne 

property  under  jurisdiction  of  the  port  ccasanission  fit 

Sflfwer  installation  deposits  €$ 

TRANSIATIOK  SERVICSS 

Compensation}  "regular  full-tine  permanent  enployees"  87 

TRANSPORT  WORKER:;  L1>!TQ-'  TRUST  FUND 

Payment  of  health  system  and  retirement  charges  37 

TREATY 

Israel  and  the  United  States  $6 

"TRl'ST  FimP" 

Transport  workers  37 

1280  BLLI3  STREET 

Condorainiua}  FHA  80 

2903   ELIQI3IL:  IT  WORKER 

Salary  rights;  noncivil  service  and  tenporary  United  tenure  M^loyees} 
rights  upon  appointment  to  higher  classification  27 
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">=■  aioii-iow  iioqaorx? 
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aa>Kowrnji 


TAX  COLLBCTOH  "t5ar'TO9 

Opinion  Ko 

SAN  FRAKcisCO  POIIKD 

License  fees;     aniaal  lioenee  collection  81 
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I8  n»i*3»IIoo  MnssiX  IfimirtA     (see^  ©aneaiJ 


Year  1969 

Opinion  No 


UNIFORMITY 

Taxation;  legality  of  proposal  to  grant  tax  credit  to  senior 


Port  authority  properties 

see  also 


«lUi  «i.«ll  mrrUma  dstlaa  is  4istri«t  afttemegr's 


\«st««ia<i» 


^ 


citlsens  on  tax  bill  IQL 

IfflUSKD  SICK  LM7E 

Payment;     Tamp  stpqp  payment  of  accumulated  unused  sick  leave  to 
police  officer  upon  retirement  or  death 

s««  *ls°  •-  ff  la^  fee-  W» 

USES  ^ 

Library;  right  to  restrict  use  of  library  by  teacher  and  school 
children  as  a  group  9i 

Park  property;  right  to  allow  foundations  of  bridge  on  park  property; 
Portsmouth  Square  and  Chinese  Cultural  Center  21 


ft 

IT 


street  cleaning  rec^tacles;  rewards  for  information  re  illegal  use       li 

UTILITIES 

Personnel  and  properties;     numicipal  railway  electrical  personxiel  and 
properties;  transfer  tto  Hetch  Hetchy  project  18 

j  UTILITY  FUNIS 

Disposition;     authority  of  board  of  supervisors  or  a  committae 
I  thereof  to  hold  hearings  re  disposition  of  unallocated  utility  funds  l6 
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Mr.  George  J,  Grubb 
General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Subject:   Employment  of  Noncitizens  under 
Section  1947  of  the  Labor  Code 

Dear  Mr.  Grubb: 

This  is  in  response  to  your  letter  regarding  the  effect 
of  section  1947  of  the  Labor  Code  which  authorizes  public  employ- 
ment of  noncitizen  residents  of  California  who  have  indicated  their 
intent  to  become  citizens  of  the  United  States. 

Section  1947  of  the  Labor  Code,  effective  November  13, 
1968,  provides: 

"This  article  shall  not  apply  to  any  noncitizen 
who  is  a  resident  of  the  State  of  California  and  who 
has  indicated  his  intent  to  become  a  citizen  of  the 
United  States." 

The  "article"  referred  to  in  section  1947  is  article  2 
entitled  "Employment  of  Aliens"  which  commences  at  section  1940  of 
the  Labor  Code.   It  generally  prohibits  employment  of  any  person  by 
the  state,  any  county  or  city  unless  such  person  is  a  citizen  of  the 
United  States,   Exempt  positions  are  designated  in  sections  1944 
and  1945. 

The  Charter  requires  that  all  officers  and  employees  of 
the  city  and  county  shall  be  citizens  of  the  United  States  (§§7  & 
144,  Charter).   I  have  previously  concluded,  in  Opinion  No.  67-47-A 
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relative  to  the  employment  of  persons  in  the  New  Careers  Program, 
that  the  state  law  relating  to  citizenship  requirements  and  the 
exceptions  permitted  under  that  law  (§§1944,  1945,  Labor  Code)  are 
applicable  to  the  city  and  county,   (See  City  of  Pasadena  v, 
Charleville,  215  Cal.  384.)   It  is  therefore  my  opinion  that  sec- 
tion  1947  of  the  Labor  Code  is  applicable  to  the  city  and  county 
to  authorize  employment  of  noncitizens  who  are  residents  of  Cali- 
fornia and  who  have  indicated  an  intent  to  become  United  States 
citizens  if  such  noncitizens  are  otherwise  eligible  for  city  and 
county  employment . 

The  phrase  "indicated  his  intent  to  become  a  citizen" 
should  be  interpreted  in  conjunction  with  federal  and  state  laws. 
The  procedure  for  naturalization  of  aliens  is  prescribed  by  federal 
law  (8  U.S.C,  §1421  et  seq,).  An  applicant  for  United  States 
citizenship  must  be  a  resident  of  the  United  States  for  five  years 
(8  U,S.C,,  §1427(a))  and  he  shall  have  attained  18  years  of  age 
(8  U,S.C.,  §1445(b)).  Any  alien  over  18  years  of  age  who  is 
residing  in  the  United  States  may  file  a  declaration  of  intention 
to  become  a  citizen  of  the  United  States  in  such  form  as  the 
Attorney  General  shall  prescribe"  but  the  filing  of  such  a  declara- 
tion is  not  a  condition  precedent  to  filing  a  petition  for  naturali- 
zation (8  U.S.C.,  §1445(f)).  The  filing  of  a  declaration  of  inten- 
tion at  one  time  was  mandatory  but  since  1952  it  is  merely  permis- 
sive.  It  confers  no  special  advantages  on  the  alien-declarant  but 
in  some  states  an  alien  who  makes  a  declaration  of  intention  to 
become  a  citizen  has  been  entitled  to  certain  civil  and  political 
rights  (Boyd  v.  State  of  Nebraska.  143  U.S.  135;  36  L.Ed.  103; 
12  S.Ct.  375). 

It  is  noted  that  under  sections  1944(a),  (f)  and  (i)  of 
the  Labor  Code,  teachers,  professional  persons  and  child  care 
program  employees  may  be  employed  by  public  agencies  provided  they 
declare  their  intention  to  become  citizens.  This  may  be  accomplished 
by  filing  a  specific  document  provided  for  under  federal  law, 
(See:   8  U.S.C.,  §1445(f) ,)   In  enacting  section  1947  of  the  Labor 
Code,  however,  the  Legislature  did  not  require  this  declaration  of 
intention  but  merely  provided  that  such  noncitizen  indicate  his 
intent  to  become  a  citizen  of  the  United  States.   In  one  sense, 
section  1947  is  more  restrictive  in  that  it  also  requires  that  the 
noncitizen  be  a  resident  of  the  State  of  California,  a  requirement 
not  present  in  sections  1944(a),  (f)  and  (i) .   However,  as  to 
demonstration  of  intent  to  become  a  citizen  the  section  appears  to 
be  liberalized  in  that  it  merely  provides  that  the  noncitizen  has 
indicated  his  intent  to  become  a  citizen.   In  making  this  material 
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change  in  language  in  the  same  article,  it  must  be  presumed  that 
there  was  a  different  legislative  purpose  and  intent,   (See 
Lundquist  V.  Lundstrom,  94  Cal.App,  109;  Pierce  v.  Riley,  21  Cal, 
App.2d  513;  Directors  of  Fallbrook  Irrigation  District  v.  Abila, 
106  Cal.  3557) 

The  word  "indicate"  and  its  variants  have  received  judi- 
cial consideration  by  the  courts  and  their  use  in  statutes  has 
been  sustained  as  against  the  contentions  of  vagueness  and 
indefiniteness .   (See  People  v.  Steel.  35  Cal.App, 2d  Supp,  748; 
People  V.  Smith,  36  Cal.App, 2d  Supp.  748;  Sunseri  v.  Board  of 
Medical  Examiners,  224  Cal.App, 2d  309;  Zinc  Engravers  v.  Bowers, 
151  N.E,2d  226.)   But,  to  insure  uniform  application  of  section  1947 
of  the  Labor  Code,  the  noncitizen  applicant  for  city  employment 
should  be  required  to  indicate  to  the  employing  agency  his  intent 
to  become  a  citizen  in  some  overt  manner.   The  noncitizen  could, 
for  instance,  show  that  he  has  filed  a  petition  for  naturalization 
or  declaration  of  intention  to  become  a  citizen  under  federal  law. 
In  the  alternative,  his  indication  of  intention  to  become  a  citizen 
could  be  shown  by  his  execution  of  an  affidavit  that  he  has  a 
present  intention  in  good  faith  to  become  a  citizen  of  the  United 
States  at  some  indeterminate  time  in  the  future,  which  is  all  that 
is  required  in  executing  a  declaration  of  intention  to  become  a 
citizen  under  federal  law. 

It  is  further  noted  that  section  1947  of  the  Labor  Code 
contains  no  provision  for  termination  of  those  noncitizen  employees 
who  fail  to  become  citizens  when  eligible  therefor.  Accordingly, 
in  absence  of  such  provision  a  noncitizen  who  at  the  time  of  his 
employment  has  indicated  his  intention  to  become  a  citizen  can 
continue  in  his  employment  even  though  he  fails  to  become  a  citizen 
at  some  later  date.   However,  section  147  of  the  Charter  provides, 
in  part,   that  "Any  eligible  securing  standing  on  a  list  by  fraud, 
concealment  of  fact  or  violation  of  commission  rules  shall  be 
removed  from  such  list  and  if  certified  or  assigned  to  a  position, ^ 
shall  be  removed  therefrom."  Therefore,  under  this  provision,  if  it 
could  be  proven  that  a  noncitizen  obtained  employment  by  fraudu- 
lently indicating  his  intent  to  become  a  citizen,  when  in  fact  he 
had  no  such  intention,  then  such  noncitizen  could  be  removed  from 
employment,  not  on  the  basis  of  being  a  noncitizen,  but  for  the 
reason  that  he  secured  employment  by  his  fraudulent  act. 

You  are  thus  advised. 

Very  truly  yours. 


MCK 


THOMAS   M.    O'CONNOR 
City  Attorney 
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January  13,  1969 


Honorable  Jack  Morrison 
Board  of  Sunervisors 
235  City  Kail 
San  Francisco,  California 

Subject:   Golden  Gate  Bridge;  Use  of  Revenue 

Therefrom  to  Subsidize  San  Francisco- 
Marin  Ferry  Ser'/ice 

Dear  Super^/isor  Morrison: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
the  possible  use  of  Golden  Gate  Bridge  revenue  to  subsidize  ferr^^ 
boat  'service  between  San  Francisco  and  Marin  County. 

The  Golden  Gate  Bridge  and  Highway  District  was  organized 
pursuant  to  the  provisions  of  the  Bridge  and  Higovray  District  Act 
(Streets  and  Highways  Code,  Sees.  27000-27325)  and  is  entitled 
thereby  to  exercise  the  powers  expressly  or  impliedly  conferred 
upon  it  therein  (Streets  and  Highways  Code,  Sees.  27020,  27172). 

Among  the  express  powers  conferred  upon  the  District  by 
the  Act  are  those  set  forth  in  Section  271cA  of  the  Streets  and 
Highways  Code,  which  reads  as  follows: 

"§27154.   The  district  may  acouire,  or  contract  to 
acouire,  and  may  construct  under  contract,  or  by  its 
owl).   employees,  ma3.ntain,  improve  and  operate  bridges, 
abutments,  rights  of  ijay^    roads,  tunnels,  railroads, 
streetcar  lines,  interurtan  lines,  telephone  and  tele- 
graph lines,  footpaths,  viadtacts,  tollgates,  tollhouses, 
subways,  and  all  other  forms  of  property  necessary  or 
proper  for  the  successful  prosecution  of  the  project 
for  which  the  district  was  organized,  or  which  may  be 
authorized  by  the  board  of  directors  of  the  district 
under  its  powers  in  this  chapter,  including  all  machin- 
ery or  other  property  useful  or  necessary'  to  construct, 
maintain,  operate  or  otherx^rise  make  use  of  toll  bridges 
and  highways,  and.  complete,  add  to,  repair  or  otherwise 
improve  any  of  such  property  acquired  by  it." 
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In  view  of  the  absence  of  an  express  power  conferred  upon 
tlie  District  to  acauire  or  operate  ferries,  such  a  power  could  be 
exercised  onl^r  if  it  could  be  established  that  it  was  necessary 
for  the   successful  prosecution  of  the  project  for  which  the  Dis- 
trict was  organized. 

The  Golden  Gate  Bridge  and  Highway  District  was  organized 
for  the  purpose  of  '''bridging  of  the  Golden  Gate''  between  San  Fran- 
cisco and  Marin  counties  (Doyle  v.  Jordan,  200  Gal.  170,  189; 
Ordinance  Wo.  65S^  (new  series)  adopted  April  17,  1925;  Vol,  20 
(new  series)  Journal  of  Proceedings,  Board  of  Supervisors,  p.  107) 
and,  in  my  opinion,  it  does  not  appear  that  it  could  be  established 
that  acouisition  and  operation  of  a  ferry  service  between  San 
Francisco  and  Marin  is  necessary  for  the  successful  prosecution 
of  this  project. 

However,  express  power  could  be  conferred  by  statute  upon 
the  Golden  Gate  Bridge  and  Highway  District  to  acquire  and  operate 
ferries  between  termini  located  in  San  Francisco  and  Marin  counties 
by  amending  Streets  and  Highways  Code  Section  271  y^,  supra,  to  so 
provide. 

Very  truly  yours. 


JJS  THOMAS  K.  O'CONNOR 

City  Attorney 


Letter  Opinion  No,  69-3 


January  14,  1969 


Mr.  Robert  J.  Dolan 

Clsrk  of  the  Board  of  Supervisors 

235  City  Rail 

San  Francisco,  California  94102 

Subject:   Procedure  Required  to  Abandon 
Candlestick  Park 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  the  legal  requirements  to  abandon  Candlestick  Park  as  a  stadium 
contemplating  that  the  re-use  of  the  property  would  be  for  housing. 
Further,  you  request  what  method  might  be  utilized  to  divert  its 
present  dedicated  purpose  to  other  uses. 

For  a  more  complete  answer  to  the  questions  posed  above 
it  is  necessary  that  some  background  information  be  developed. 
Candlestick  Park,  now  consisting  of  approximately  127  acres,  was 
assembled  by  various  methods  at  the  time  the  stadium  was  con- 
structed. Approximately  37.8  acres  of  land  was  acquired  from  the 
State  of  California  consisting  of  submerged  streets  in  the  area 
and  a  200-foot  wide  railroad  right  of  way  extending  in  a  general 
north-south  direction  over  the  present  parking  area. 

A  portion  of  Bayview  Park  was  used  and  it  is  upon  this 
land  that  a  portion  of  the  stadium  proper  is  constructed.   By 
Ordinance  No.  3533  (new  series)  adopted  December  18,  1915,  Bayv±e\j 
Park  was  dedicated  for  park  purposes  and  was  placed  under  the 
control  of  the  Park  Commissioners.   The  balance  of  the  property 
T  was  acquired  by  eminent  domain  proceedings  authorized  by  Resolution 
No.  235-58,  adopted  March  24,  1958.  A  portion  of  the  resolution 
is  quoted  in  part  as  follows: 

"BE  IT  FURTHER  RESOLVED,  That  said  lands  are 
suitable,  adaptable,  necessary  and  required  for  the 
public  use  of  said  City  and  County  of  San  Francisco, 
to  wit: 

"Public  park  purposes,  ..." 


Letter  Opinion  No.  69-3 


Mr.  Robert  J.  Dolan  -  2  -  January  14,  1969 


The  property  description  in  the  resolution  covers  the 
entire  127  acres  of  Candlestick  Park  declaring  it  to  be  a  public 
park. 

Since  it  has  been  dedicated  for  park  purposes  and  is 
under  the  jurisdiction  of  the  R.ecreation  and  Park  Commission,  the 
Charter  of  San  Francisco  would  apply,  specifically  Section  41,1, 
which  provides  in  part  as  follov7s: 

"...  and  provided  further  that  the  general  laws  of 
the  State  of  Califon^ia  authorizing  municipal  corpo- 
rations to  abandon  or  to  discontinue  the  use  of  land 
for  park  purposes,  authorizing  the  sale  or  other 
disposition  of  such  lands,  and  providing  procedures 
therefor  and  for  matters  relating  thereto,  shall  be 
applicable  to  the  City  and  County  of  San  Francisco 
and  to  all  lands  held  or  used  by  it  for  park  purposes 
and  shall  govern  and  control  exclusively  in  respect 
thereto. " 

This  section  cf  the  Charter  was  added  by  vote  of  the 
electorate  in  1949,  and  generally  provides  that  no  park  land  can 
be  abandoned  or  its  use  discontinued  unless  the  general  laws  of 
the  state  authorizing  the  abandonment  of  land  for  park  purposes 
has  been  complied  V7ith. 

The  state  law  referred  to  in  Section  41.1  is  found  in 
the  Government  Cede  of  the  State  of  California  which  provides  for 
three  different  types  of  situations  whereby  municipal  corporations 
are  authorized  to  abandon  or  discontinue  land  for  park  purposes. 
The  legal  method  of  abandonment  that  will  be  used  is  dependent 
upon  how  the  land  was  originally  acquired  and  its  use  for  park 
purposes  after  acquisition.   Specifically,  Sections  38440  to  38462 
of  the  Goverrunent  Code  provide  the  procedure  for  discontinuing 
and  abandoning  a  public  park.   These  sections  generally  provide 
for  a  noticed  public  hearing  after  adoption  of  a  resolution  of 
abandonment  by  the  Board  of  Supervisors,  publication  of  notice, 
posting  of  notice  for  the  hearing,  and  the  filing  of  protests  which, 
after  filing,  would  require  a  two- thirds  vote  of  the  Board  of 
Supervisors  to  place  the  matter  on  a  special  election  for  approval 
by  the  electorate  of  the  City.  All  this  must  be  done  before  any 
or  part  of  Candlestick  Park  could  be  disposed  of  for  any  use  other 
than  its  present  use  as  a  park.   The  provisions  of  the  Charter  and 
the  Government  Code  are  mandatory,  and  without  a  special  election 
the  present  use  of  Candlestick  Park  cannot  be  changed. 


Letter  Opinion  No.  69-3 
Mr.  Robert  J.  Dolan  -  3  -  January  14,  1969 

In  suininary,  you  are  advised  as  follows: 

1.  All  of  the  property  acquired  either  by  eminent  domain 
action  or  by  grant  from  the  State  of  California  is  park  land. 

2.  The  other  portions  of  land  used  for  Candlestick 
stadium  were  acquired  some  years  ago  and  placed  under  the  juris- 
diction of  the  former  Park  Commission  in  1915  for  park  purposes. 

3.  Pursuant  to  Section  41.1  of  City's  Charter,  land 
dedicated  and  used  for  park  purposes  cannot  be  abandoned  vrithout 
complying  with  the  procedures  of  the  Park  Abandonment  Act  of  1949 
in  the  Government  Code,  v/hlch  requires  a  vote  of  the  electorate 
before  the  use  of  the  park  lands  can  be  changed  to  a  use  not  of 
park  nature. 

Very  truly  yours. 


RAK  THOMAS  M.    O'CONNOR 

City  Attorney 
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Civ5.1    Sci.'vice    Corrciij-ssion 

151   City  Hall 

San  Francisco,  California 

Attention:   Mr.  Harry  Albert,  Assistant 
General  Manager,  Personnel 


Subject; 


Gentlemen: 


Civil  Service  Classification 
for  Harbor  Police 
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This  refers  to  your  request  for  an  opinion  concerning 
the  civil  sex-vice  classification  which  the  Civil  Service  Cop.x^i.s- 
sion  has  adopted  for  Harbor  Police  when  the  Port  is  transferred 
from  State  to  City  jurisdiction  effective  February  7,  1969. 

You  state  that  pending  deterip.ination  of  cert 
-jjestions  and  in  order  to  continue  the  Harbor  Police  a 
and  Co-nty  appointees  after  February  7,  1969,  the  Civi 
ConLH-iission  has  classified  these  enployoes  in  the  saiiie 
titles  and  salary  schedules  as  they  had  under  State  ju 
17  employees  and  2  vacant  positions  have  been  classifi 
9350  Harbor  Policeraan  at  a  salary  schedule  $644-783;  4 
have  been  classified  as  9351  Harbor  Police  Ser|eant  at 
schedule  $746-905;  1  err.ployee  has  been  classified  as  9 
Captain  with  salary  schedule  of  $8  53-1048. 

Your  principal  question  is:   Should  the  Harbor  Police 
be  classified  by  the  Civil  Ser'vice  Co;.-;i.ission  under  the  saxe 
classification  as  officers  of  the  San  Francisco  Police  Deparcn-in 
(Division  Q  -  Police  Service).   In  my  opinion  the  Harbor  Police 
should  not  be  classified  under  the  Division  Q  -  Police  Service 
classification  vrhicn.  the  Civil  Setvicc  Cormission  has  adopted 
for  u.orrbers  of  the  San  Francisco  Police  D-e.parti'ient . 

The  duties  and  obligations  of  the  City  and  County 
respecting  port  employees  vho  will  becorr:a  City  err^ployees  after 
February  7,' 1969  are  set  forth  in  Section  20  of  California 
Stats.  1968,  Ch.  1333;  Charter  Section  48.4  .rnd  Section  VIII 
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of  the  Agreeiaant  relati.ng,  Lo  the  tivinsfer  of  the  Port  of  San 
Firancisco  from  the  State  of  Calif oraJ.a  to  the  City  and  County 
of  San  Francisco.   Copies  of  these  provisions  are  appended  to 
this  opinion  as  follo'.;s:   AppendiM_^A"  -  Charter  Section  48.4;' 
Appendix  "B"  -  Section  20  or  CaOrfornia  Stats.  196S,  Ch.  1333; 
^2PJ]PJ:}^.-'.S:tl.  ~    Sec.tion  Vlli  of  Agrearaent  relating  to  transfer 
o£  the  Port  of  San  Francisco.   The  charter  provision,  State 
statute  and  Agreement  sho'.;  that  the  City  and  County  of  San 
Francisco  is  under  the  obligation  and  duty  to  continue  the  .. 
Port  police  in  their  respective  positions  and  to  give  theni  t?ie 
same  rights,  benefits  and  privileges  v;hich  such  persons  have 
or  might  have  had  had  such  persons  been  originally  appointed 
to  their  respective  positions  under  certification  from  the 
Civil  Service  Coivanission.  •- 

The  California  State  Personnel  Specifications  for 
classes  of  Harbor  Policeracu,  Sergeant  and  Captain  are  appended 
as  App_endix  '^D/'  The  San  Francisco  Civil  Service  Corr^Tiission 
Classifica'cion  for  Q-2  Policeman,  Q-50  Sergeant  and  Q-280 
Captain  are  appended  as  Appendix  "E." 

A  comparison  of  these  classifications  shovrs  that  the 
positions  in  the  San  Francisco  Police  Department  and  the  positioiis 
of  Harbor  Police  are  not  the  same.   The  Attorney  General,  in  an 
opinion  relating  to  the  law  enforcem.ent  duties  of  the  Harbor  Police 
of  the  San  Francisco  Port  Authority,  stated  as  follov.'s: 


"It  is  our  opinion 
of  the  harbor  police  are 
harbor  property,  (2)  to 
under  the  control  of  the 
maintain  lav;  and  order  i 
functions.  Ue  reach  thi 
from  the  sections  of  the 
which  charge  the  San  Fra 
management  and  control  o 
See,  e.g. ,  §1732.5  (suoe 
State  Belt  Rail^.vay)  ;  §17 
of  property  under  author 
property  under  authority 
that  these  duties  do  not 
at  all.  Neither  the  Leg 
seen  fit  to  delegate  gen 
to  the  harbor  police,  ?n 
feel  constrained  not  to 


that  the  law  enforcerient  duties 

(1)  to  regulate  traffic  on 
guard  and  patrol  the  property 

port  authority,  and  (3)  to 
n  the  exercise  of  these 
s  conclusion  by  im.plication 
Harbors  and  Navigation  Code 
ncisco  Port  Authority  with 
f  certain  state  property, 
"v/ision  of  dock  system  and 
70  (geographical  definition 
ity's  control);  §1772  (additional 
's  control).-  We  further  conclude 


exte: 


to  Lnvesti:?:acin'',  crimes 


islature  nor  the  authority  has 
eral  law  enforcem.ent  responsibility 
d  absent  some  sucVi  delegation  we 
im.ply  such  powers  or  duties. 


CITY  AND  COIINTY  OF  SAN  FKA^^CISCO 


M.    O'CONNOR 
■Y  ATTO.INEY 
CITY  HALL 


Civil  Serv^ice  Coiralsslon        -3-  Jamiciry  15,  3969 

"It  should  be  mdo   clear  that  this  iDjp.itation  leaves 
no  gap  in  general  lav;  cnforceiaeat  in  the  harhor  area. 
The  San  Francisco  Police  Department  has  the  duty  of 
investigating  and  preventing  criiaes  on  harbor  property, 
since  the  property  in  the  possession  and  under  th.e 
control  of  the-  port  authority  lies  v/ithin  the  City 
and  County  of  San  Francisco.   See  Karb.  £<  Nav.  Code 
§1770;  Gov.  Code  §23138.  Under  section  35.7  of  the 
Charter  of  the  City  and  County  of  San  Francisco,  the 
chief  of  police  is  charged  with  all  of  the  law  enforce- 
ment responsibility  formerly  placed  in  the  sheriff, 
including  the  duty  to  investigate  all  public  offenses 
vhich  have  been  CGiiiraitted  v/ithin  ,the  city  and  county. 
See  Gov.  Code  §26602.   ..."*' 

The  Harbor  Police  perfona  Ij.mited  police  duty  and  do 
1  not  engage  in  general  law   enforcerr.ent  as  is  requii'ed  under  the 
Division  Q  classification  for  policep.an,   sergeant  and  captain 
of  the  San  Francisco  Police  Departp.ent.   It  is  ray  opinion  that 
Harbor  Police  should  not  be  classified  as  police  officers  of 
the  City  and  County  of  San  Francisco  and  the  separate  classifica- 
tions approved  by  the  Civil  Ser'-zice  Cor.iraission  for  Harbor  Police 
positions  for  City  employment  are  legal  and  proper  classification; 
under  the  circurastances. 

You  are  so  advised. 

Very  truly  yours, 


THOMAS  M.  o'co:^::oR 

City  Attorney 


Attachn^ents 


■  APPENDIX  "A" 
Nev7  Charter  Section  48  . '^i 


/  Section  iSA.  All  cnriloyccs  of  (ho  Terl  Aulnciity  who,  at  the 
tiir.e  the  tr;i;;-:fcr  provic'cJ  for  herein  shall  go  ir.to  eftcct,  aii  mem- 
bers of  the  PuMic  Ejnployaes'  Rctireir.ciit  Systera  of  the  State  of 
California  sh'-l!  continue  to  be  iucrabcrs  of  sr.id  Pi'Iinc  Ev.r^Iovees' 
Retirement  Svi^tein,  with  all  the  righlf,  i>riviIoge?  and  Lcncnis  of 
said  sys!cin  and  they  sh.a-1  r.ut  be  rncnil-eis  of  the  Sa;i  Frarcisco 
City  and  Couaty  Eriy'cvLCs'  E?iirc;;ie:;t  Syst '.•:.•!.;  and,  nolwith- 
standii's-  any  ot'ier  provision?  of  thi?  chr.rler,  the  city  ard  county 
shall  perforr.i  aM  acts  ncccssni-y  to  contiii'jc-  i'c.s  v.ieivbcri^hi;)  of  such 
employees  in  said  Pfhhc  Er-i; 'oyoc-s"  li;.tirc:r.erit  System. 

All  erri':!oycos  of  tro  Port  Authority /vho,  at  the  time  the  trans- 
fer provided  for  herein  shail  go  int:>  crTect,  are  covered  under  the 
provisions  of  a  retiier.i  jnt  irro'-jvarr.  other  than  t'le  Public  Em- 
ployees' Eotiren.ont  System  of  C-o  Str:te  of  Calif;.rnia  shall  there- 
after continue  to  he  covered  u.idcr  such  retirc.-ne:it  nrnjrara  and 
they  shad!  not  he  n'.emhets  of  Ihs  Sari  rxar.cisco  City  ard  County 
Emidoyeos'  Ectirome-it  SyiLem;  a:;d.  r.otv.-ithsla -.dinar  any  other 
provisions  cf  this  chi'iter,  iljc  city  aiu;  c.':u:iiy  shall  perform  all  acts 
necessary  to  co.ilinne  the  coverage  cf  ruch  emidoyees  under  such 
rclircmenl  prcjiam. 

Persons  v,ho,  after  the  transfer  provided  for  herein  has  gone 
into  effect,  bccor-^es  emohnces  of  the  ciiv  and  county  in  positions 
related  to  the  oneraticn'of'tho  State  Helt 'Eailro-^d  and  \vho  become 
covered  under  tlie  provisions  of  the  i<"iiIro;id  P.etiren-.enl  Act  hy 
virtue  of  the'r  oni'dovr.v  nt  in.  such  iici-d'ions  shall  not  be  meinhers 
of  the  San  Frrncir'co'City  and  County  "mployccr/  Retire::icnt  Sj's- 
Jem. 

j^      j^      ^      ^      J. 


APPENDIX  "13" 
Section  20  -  Cal.  Stats.  1968,  Ch.  1333 


Sectio!!  20.  All  person;;  ;i.c:  ually  cn-.ployed  in  llic  Purvire  of  tlie 
San  Francisco  Port  AuthoriLy  at,  the  time  tlii.s  act  takes  cfl'cct  and 
wlio  at  said  date-shall  be  entitled  to  the  bonefit.s  of  the  civil  service 
provisions  of  the  Siatc  of  California  insofar  as  the  same  may  be 
applicable  to  the  employees  of  the  San  Fraricisco  Port  Authority, 
shall  be  continued  hi  their  respective  positions  and  shall  continue 
to  hold  their  positions  pursuant  to  the  civil  service  provisions  of 
the  Charter  ox  the  City  and  County  of  San  Francisco  and  they  shall 

be  entilled  to  all  of  the  i-irlit  ;,  brnni!.;.  ;inil  iM-Jvilc.ce.-  whicli  such 
persons  mi.idit  have  or  nu'j;hl  liavi  li:ul,  luid  ^wv'n  pi'i-sons  i.tc:  oriir- 
inally  apiiointed  to  their  l■(•.|)^'■li^•.•  imuMmus  under  ceit  iiic;;t  ion 
from  the  civil  service  rcinniis.dnn  ..f  1  h.i'  Cjly  and  Counly  of  San 
Francisco,  and  in  tlii'  mait'i-  ol  .■i;ii.,iMy  'in  service  of  sucli  em- 
ployees enlilli'd  (!>  ;lu'  l'"ii"!i!-  nf  s:\':i\  ri-.i!  service  provisions  rs 
herein  pmvidi-d,  lite  s^'uinrily  n\  i:\rli  cniplnyM-  shall  lie  rrulomcHl 
from  his  first  p'_'i-iM:niriil  .liip'Mul  ineiit  in  cniploymeni  uiidei'  the 
Stati'  (if  ('alil'ni-nia,  and  ;is  lo  th-ir  iHspi'ctive  positions  such  ern- 
ploycrs  sliail  have  prcrcrcuce  over  all  i'tl\er  employees  of  the  City 
and  County  of  Sai'  I'raurisL-o;  Tli'-  employment  riKhts  of  such  state 
employees  shall  be  fully  protected  .'d  the  time  of  the  transfer  au- 
thoi-i'/ed  by  this  act.  Salary,  cmplovment  conditions,  and  benefits 
shall  be  no  less  th.'ui  those  received  by  the.  employees  of  t)ie  San 
P'rancisco  Port  Authority  at  the  time  of  transfer.  These  rights  and 
benefits  include,  but  are  not  limited  to:  proiiationary  or  permanent 
civil  service  status,  an.d  any  career  executive  appointm.'nts;  retcji- 
tion  of  employees'  positions  on  exi.'itin;^;-  subdivisional  and  dei.'art- 
mental  promotionril  and  cli^ribie  lists,  as  long  as  they  are  in  elfect; 
no  less  th.an  the  same  v.'aire  and  salary  raiiKC  for  comparable 
classes;  overtinu.^  iuid  shift  prcniium  jiay  v.dienevcr  and  v/herevor 
ap(ilicab!e;  caill)ack  riud  slandl)y  pay  wiienever  and  \vhcre\er  ap- 
plicable; couliaued  mi'inliership  in  the  Puijlie  Kniployees'  Iletire- 
meut.  System  "provided  by  tiie  City  arul  C'ourity  of  San  Fi-anc;sco,  or 
any  other  retirement  projciMui  in  effect  v.-ith  the  San  Francisco  Port 
Authority;  rcteiitiou  of  vacidion  and  sick  leave  balances  wl.ich  .such 
en;pioyees  now  have  when  they  become  employees  of  the  City  a.nd 
County  of  Sari  Francisco;  waiver  of  residence  requirements;  and 
retention  of  the  option  to  continue  any  present  hea.Uh  insurance  and 
K'roup  life  coverafto.  Upon  assent  to  the  transfer  of  kiiuls  as  author- 
ized by  this  act  by  the  City  and  County  of  San  Fraiudsco,  any 
employee  desiring,'-  to  transfer  to  anotiier  state  ajfency  or  to  be 
placed  on  a  stale  laj'oiT  list  may  do  so  witliin  si.x  moutlis  of  sucii 
assent  and  shall  retain  all  state  civil  service  rinhls  and  ijenefils. 


APPEiJDXX  "C" 

Section  VIII  of  Agreem.&nt  relating  to 
Transfer  of  the  Port  of  San  Francisco 
from  the  State  of  California  to  the 
City  and  County  of  San  Francisco 


VIII.   TRAKSFHUIJ)?  j;;iPLOYK  i 

Section  20  of  the  Act  provides  that  the  eauployecs  of 

the  San  Francisco  Port  Autliority  vrho  at  the  tinie  of  the  transfer 

are  entitled  to  the  beiiefits  of  the  civil  service  provisions  of 

the  State  of  California  shall  be  continued  in  their  respective 

positions  and  shall  covitinue  to  hold  their  positions  pursuant  to 

the  civil  service  provisions  of  the  charter  of  the  City  of  San 

Francisco.   The  Act  further  defines  the  rights  of  these  employees. 

The  charter  provisions  vjhich  v/ill  be  submitted  to  the  voters  on 

November  5,  196S,  and  particularly  Section  48.4  thereof,  further 

define  the  rights  and  privileges  of  the  transferred  employees. 

This  agreeiuent  shall  not  be  deem.ed  to  limit  any  of  the  rights  or 

privileges  afforded  the  employees  under  either  the  Act  or  the 

charter  provisions  but  is  intended  only  to  correct  ambiguities 

;or  reaffirm  those  rights. 

I      ' 

•  It  is  agreed  by  the  parties  that  the  date  at  v;hich  the 

benefits  of  civil  service  provisions  v/ill  be  detexmiined  shall 

be  the  date  of  the  transfer  of  the  property.   An  employee  who 

qualifies  undei"  this  provision  is  any  em.ployee  regularly  certified 

ind  appointed  fron;  an  eligible  list.   This  includes  State  Belt 

ilailroad  e::.ployees  viho   do  collectively  bargain  but  are  emiployees 

mtitled  to  civil  service  provisions  vhich  provisions  govern 

:heir  status  over  raattars  for  which  they  have  not  collectively 

'argained.   At  the  tim.a  of  transfer  there  nay  be  seme  temporary 

>r  casual  em/olovces  who  do  not  have  the  benefit  of  civil  service 


provisions.   The  righL'S  of  en   employee  5.n  this  stat-as  vill  tejrudnate 
as  it  v7ould  had  the  prop?rLy  rtot  bean  trc-nsfcrrad  to  the  City. 
Other  employees  raay,  ho^vaverj  be  on  teiv.porr.ry  £ppoint:aent  avjaiting 
civil  service  cxsrr.incttion.   In  that  event  the  City  V7ill  schedule 
the  necessC'.ry  e:-:^r.iinstions  ss  soon  r.s  piossible  so  5.3  to  ir.S"v'-re 
continuity  of  employment  vhe 'never  possible. 

It  is  agreed  by  the  parties  th^jt  on  matters  of  seniority 
for  transferred  eir.ployees  the  City  sholl  set  up  a  souiority  systera 
using  the  date  of  the  first  perr.ianent  appointroeat  to  employraent 
under  State  eiaploy;T;snt  iv    the   sar;.e  manner  and  to  the  same  extent 
as  if  th.e  -  employee  had  in  fact  been  euiployed  under  the  City  systera. 
The  schedule',  nov/  set  ud  b-'  the  Ci'c'   sliall   therefore  be  extended 
to  the  transferred  einpilcyees  in  accordance  "vvith  the  terrus  of  the 
Act  and  this  agreeinent. 

The  Act  provides  for  the  retention  by  the  transferred 
employees  of  salary,  ciTployicent  conditions  and  benefits.   At  the 
present  time  perraanent  State  employees  have  equal  or  greater  sick 
leave  and  vacat5.oii  privileges  than  provided  for  by  City  civil 
service.   To  carry  out  the  provisions  of  the  Act  the  City  shall 
perm-it  the  transferred  employees  to  carry  over  to  City  service  all 
accumulated  sicV;  leave  and  to  continue  to  accumulate  sicl:  leave  as 
the  employee  v7ould  have  accumulated  that  sick  leave  had  he  rer.^ained 
in  Sta.te  service.   Vacation  rights  shall  likemise  bo  carried  over. 
Where  the  employee  has  greater  vacation  rights  under  Sta.te  service 
he  shall  continue  to  accrue  vacation  rights  in  the  sa'^.e  manner  and 
to  the  sam.e  extent  as  if  he  had  rerained  in  State  service.   Some 
eipploj^ees  have  group  insurance  or  other  insurc.uje  policies  wnicn 
may  be  dependent  on  membership  in  the  Calif oi'nia  State  Zmployees 

II  ' 


AssociaLion  or  some  otb''-r  group  associat5.on  or  arrari^op.^nt  that  raey 
not  he   available  to  t\va   sniployes  by  reasoa  of  tb.e  transfer.   If 
these  err.ployees  will  no  longer  be  eligible  for  tbis  raeiabersbip  the 
City  agrees  to  assist  tne  eiv.ployees  in  Tvhatever  v:ay  is  necessary 
to  continue  tbese  insurance  policies.   In  the  event  tbat  tbe  carrier 
requires  additional  contribution  from  tbe  euvoloyee  by  reason  of  tbe 
discontinuance  in  a  group  riienibersbip  and  in  tbe  event  tbe  City  ca:\- 
not  satisfy  tbe  cai'rier  "-jitb  nerrbersbip  in  its  o'-m  group  for  tbe 
purpose  of  continuing  tbe  policies  witbout  cbange  in  amount  or 
benefits  J  tbe  City  agrees,  to  ccvnpensate  tbe  er.-.plc^.-ees  for  any 

additional  cbarges  tbat  may  bo  required  by  tbe  carrier  by  reason 
of  tbe  employee's  loss  of  meiubersliip  in  tbe  group  or  supply  ecuiv- 
alent  insurance  v;itb  so.T.e  otber  carrier. 

Tne  State  presently  provides  a  contribution  toward  pay- 
ment of  tbe  employee's  bealtb  insirrance  plan.   Tbis  payment  sball 
be  continued  by  tbe  City  for  eacb  transferred  em;ployee  in  tbe  sa-aft 
amount  as  is  at  any  tine  allo-red  by  the  State. 

Port  cmiployees  are  presently  allov/ed  to  select  tbeir 
oxvTi  doctor  and  bospital  vjben  receiving  benefits  under  Uorkm.en's 
Compensation.   Tbese  rigbts  sball  be  continued  by  tbe  City  for  eacb 
transferred  employee  so  long  as  tbe  practice  is  per-mitted  by  tbe 
insvir-ance  carrier. 

An  emiploy-eat  condition  and  benefit  of  tbe  transferred 
mployees  is  tbe  rigbt  to  take  cor'.petitive .  examinations  for  otber 
positions  in  State  service.   Six  montbs  after  tbe  transfer  the 
transferred  employees  tjIII  have  lost  tbis  rigbt  in  State  service 
but  tbe  City  sball  afford  a  similar  rigbt  in  Cif--  service  in  the 


saiuG  Tiianner  sncl  to  the  sa.iae  ezitent  o.s    it  V70-Jld  a^rfcrd  to  ta&  era- 
ployees  li?.d  they  been  city  eiiivloya3S  originally.   If  the  employess 
are  accepted  in  the  nev7  positions  they  shall  retain  such  additional 
benefits  as  they  had  under  this  a3ree:'^.ent  ^jith  reference  to  the 
State  Employees  Retirero.ent  Systet-.<j  vacation  rights,  sick  leave, 
insurance  privileges  and  sirr.ilar  benefits. 

Each  eiTiployee  eligible  for  transfer  shall  be  notified 
by  the  Fort  Authority  of  his  right  to  transfer  to  another  State 
agency  or  to  be  placed  on  a  State  layoff  list  v/ithin  six  rrionths 
from  the  date  of  transfer. 

Section  20  of  the  Act  provides  the  eu'ployee  shall  retain 
his  position  on  existing  subdivisional  and  departrr.ental  prou-otiona-l 
and  eligible  lists  as  long  as  such  lists  are  in  effect.   The  em- 
ployee on  such  list  shall  be  certified  fron  the  list  in  the  sar.ie 


manner  and  to  the  sane  ei^tent  as  if  the  employee  had  reirained  in 
State  service. 

Section  20  of  th.e  Act  prov/ides  the  Cu^^ployee  shall  retain 
overtiir.e  and  sh.ift  preraiuiM  pay  vzhenever  and  vjherever  applicable. 
These  benefits  shall  be  afforded  by  the  City  in  the  sain.e  manner 
and  to  the  same  extent  as  if  the  eraployee  had  reniained  in  State 
service. 

Section  20  of  the  Act  provides  the  erriployee  shall  have 
callback  and  standby  pay  vjhencve-c  and  v.herever  applicable.   These 
benefits  shall  be  afforded  by  the  City  in  the  sarrie  manner  and  to 
the  same  er.tent  as  if  the  employee  had  remained  in  State  service. 

Section  20  of  the  Act  provides  the  City  shall  vraive 
residence  reruireri.ents  for  the  transferred  employees.   The  City 
agrees  it  shall  permit  the  transferred  employees  to  reside  in  any 
.area  v/hatever  vrithout  liraitation. 


Sect5-on  20  of  thc;  Act:  provides  tlio  transferred  eiaplcyeos 
shr.ll  have  continued  i'-C'.T.ib3rship  in  the  Public  Eir;ploycos  Retireniant 
Syste.ra.   The  City  shall  psruiil  the  transferred  eir.ployees  to  con- 
tinue to  be  members  of  the  publi.c  Employees  Retirenient  System  with 
all  the  rights,  privileges  and  benefits  of  said  systera,  and  they 
shall  not  be  m.embers  of  the  San  Francisco  City  and  County  Employees' 
Retirement  System..   The  City  shall  perform  all  acts  necessary  to 
continue  the  m.eabership  of  such  em.pl oyces  in  said  public  Em.ployees 
Retiremient  System. 

Em.ployees  of  the  State  Belt  Railroad  are  not  miembers  of 
the  Public  Em.ployees  Retirem.cnt  System,  of  the  State  of  California 
but  are  covered  under  the  provis.ions  of  the  Railr-cad  Retirement 
Act.   Such  eruployees  shall  not  be  required  to  be  miembers  of  the 
San  Francisco  City  and  County  Employees'  Retirem.ent  System  but 
may  continue  to  be  covered  under  the  provisions  of  the  Railroad 
Retirem.ent  A-ct. 

Section  20  of  the  Act  requires  that  the  transferred 
employees  shall  retain  their  option  to  continue  any  present  health 
insurance  and  group  life  coverage.   The  City  agrees  to  perfoira  all 
I  acts  necessary  to  insure  that  these  rights  will  be  carried  out  in 
the  same  manner  and  to  the  same  extent  as  if  the  employee  had 
continued  in  State  service.   In  the  event  this  cannot  be  accor.iplished 
Vithout  the  paym.ent  of  additional  premium  the  City  shall  comipensate 
the  employee  for  the  cost  of  the  additional  premium. 

Employees  v/h.o  are  e:Tiployed  after  the  date  of  transfer 
shall  be  and  beco.v.e  City  employees  and  their  rights  shall  not  be 
affected  by  Section  20  of  the  Act  or  by  this  agreement. 


CAUrORNiA  STATC  PERSONNEL.  BOARD 

CpocificriHor,   for     tlic    clrisr   o[-  CODF.  i  83^2 

RDvI-od:  12/17/^' 

•HARBOR  POLICEiviAlJ  Titlo  Chco^-xl : 


Definition: 

Under  direction^  to  patrol  en  .assigned  crea  of  the  San  Francisco  vmter- 
front  which  is  ■under  jurisdiction  of  the _San  Francisco  Port  Authority  and  to 
do  other  voi'k  as  required.  1 

Job  Characteristics:      ,     '  •' 

Employees  in  this  class  may  ride  e  motorcycle ^  drive  e  car^  or  do  patrol 
vork  on  foot.  They  are  ariced,  may  patrol  alone  or  in  pairs,,  and  are  required 
to  vork  on  either  a  day  or  night  shift . 

Typical  Tasks: 

Patrols  the  Echarcadero  and  guards  all  State  property,  including  "building;, 
vharves,  streets,  railroad  sidings,  and  similar  t^roperties  in  an  assigned  area 
along  the  San  Francisco  vaterfront j  stops  drivers  vho  are  operating'  vehicles 
in  violation  of  the  California  Vehicle  Code,  directs  traffic  at- intersections; 
keeps  the  State  Belt  Railroad  rights  of  vay  cleared;  enforces  parking  regula- 
tions; makes  reports  on  accidents,  property  dariiage,  fires,  and"  similar  matters; 
checks  license  plates  in  searching  for  stolen  cars;  keeps  alert  for  fire 
hazards,  "burglaries,  or  distui'bances;  issues  citations;  mal;es  arrests  of 
intoxicated  persons,  "beggars,  and  other  vagrants;  appears  in  court  as  required; 
gives  first  aid  to  injured  persons  in  emergencies;  answers  calls  of  complaint 
and  sees  that  proper  corrective  measures  are  ta}:en;  controls  cro"..'ds  during 
parades  or  other  assem'olies;  gives,  informstion  to  the  public  concerning  streets, 
buildings,  and  places  of  interest;  occasionally  escorts  emergency  vehicles; 
prepares  reports  as  required. 

Minimum  Qualifications: 

Education:  Equivalent  to  completion  of  the  12t'n  grade.   (Experience  in 
police  work  for  a  public  jurisdiction  may  be  substituted  for  two 
years  of  the  required  education  on  a  year-for-year  basis.) 

_an_d 
Knowledges  and  abilities: 

General  knowledge  of:   city  traffic  problems,  and  directing  a  heav;/ 
volume  of  city  automobile  and  track  traffic;  laws  of  arrest  and 
legal  rig'nts  of  citizens. 
Working  knov/ledge  of:   first  aid  and  use  and  care  of  small  firear:as. 
Knowledge  of:  police  and  crime  prevention  methods. 
Aptitude  for:   law  enforcer.ent  vork. 
Ability  to:   direct  a  hea^T-  volume  of  city  automobile  and  truck 

traffic;  think  clearly  and  logically;  cooperate  with  represent- 
atives of  other  law  enforcement  agencies;  think  and  act  cuicl-JLy 
in  emergencies. 

and 


Hnruor  Policerntn  •    .       -2- 


Specioj.  personal  choracteristicr,:   Willingness  to  v;ork  at  niglit  and  to 
report  for  duty  at  any  time  when  err.ergoncies  arise;  satisfactoi'y 
record  as  a  lfiw-a'>:)idin3  citizen;  good  personal  appearance  and  poise; 
good  ir.cn.ory  for  nar-.csj  places  face3_,  incidents^  and  license  nvu""berc; 
coura2'^_,  a,lertness^  keennesc-  of  observcition^  firmness,  and  tact. 

end 

PhysiCcd  requiren-.cnts:   Sound  physical  condition^  strength _,  endiiranc'='^ 
and.  agility;  normal  hearting;  normal  visual  function  and  visual 
acuity,  not  less  than  20/UO  in  each  eye  vithout  correction  and 
corrected  to  20/20;  normal  color  vision;  height  not  less  then  5 '9" 
and  not  more  than  6lh" }   waist  rceasureEent  not  in  excess  of  the 
meesureinent  of  the  chest  in  repose. 

Age  limits  for  particj.pation  in  exaruinution:   21  -  kO   years. 
Monthly  Corjpensation:   vS^S — 5^2 — -^99 — 6^-~6-Z-&'  t 

O^  m  C.7C    7/0    yM     ijjju£^z^  V^/sy 

Work  V.'eek  Group:     1  ' ^^ 

Note:   Salary  information  for  this  class  was  correct  on  12/21/6U. 
Any  su"bse(ivient  salary  changes  have  not  been  recorded. 


CAUPOr^NIA  STATE  PERSON NQ...  BOARD 


cpoc)i-Ic<:!!;'on  {-or-    tho   aoa  c,  .CODE  {■  8361 

Establif.hoJ :      7/2/52 
Roviccd:  12/17/64 

HARDOR  POLICE-  Si'RGEAIlT  Titio  Clian^ed:  -- 


Definition; 


Under  direction  of  a  superior  officer,  on  a  regular  shift  or  special 
assicnment ,  to  supervise  Harbor  Policcuen  .in  patrollins  State  buildirics, 
premises,  and  cquiptr.cnt,  under  the  jurisdiction  of  the  San  Francisco  Port 
Authority,  to  protect  then  from  daraage,  trespass,  or  theft,  to  respond  to 
calls  for  police  assistance,  and  to  direct  and  "give  infon,iation  to  the 
public;  and  to  do  other  vjork  as    rec;uired. 


Typical  Tasks:  '   •     ■ 

Assigns  and  checks  the  work  of  Harbor  Policemen;  makes  arrangements 
and  assigns  personnel  to  special  details  for  holiday  functions,  special 
activities  or  projects  on  the  waterfront;  makes  special  parking  arrangc- 
nents,  takes  calls  on  enforceuicnt  problems,  ^nd  gives  information  to  the 
public;  an5v;ers  calls  of  complaint  and  sees  -ihat  proper  corrective  measure: 
are  taken;  takes  charge  of  situations  xn   case  of  emergencies  or  accidents; 
supervises  the  training  of  nev;  recruits  and  the  retraining  of  the  regular 
force;  evaluates  the  performance  of  personnel  and  takes  or  recommends 
appropriate  action;  makes  arrests  and  testifies  in  court  as  necessary; 
keeps  daily  attendance,  v;ork,  and  other  records,  and  prepares  reports. 


Minimum  Qualifications: 


Either  I 


One  year  of  experience  performing  the  duties  of  a  Harbor  Policeman 
in  the  California  state  service. 
Or  II 
Experience:   Two  years  of  full-tirie  paid  police  experience  comparable 

to  that  of  a  Harbor  Policeman  in  the  California  state  service;   and 
Education:   Equivalent  to  completion  of  the  twelfth  grade.   (Additional 
qualifying  experience  may  be  substituted  for  tv70  years  of  the 
required  education  on  a  year-f or-year  basis.) 

and 
Knowledges  and  abilities: 

Wide  knowledge  of:   laws  of  arrest  and  rules  and  evidence, 

legal  rights  of  citizens,  and  court  procedures. 
General  knov/ledge  of:   modern  principles  and  practices  of 
police  administration  and  organization;  first  aid  and 
use  and  care  of  firearms;  State  traffic  lav;s  and  principles 
of  traffic  control  and  safety;  principles  of  supervision. 
Ability  to:   plan,  organize,  and  direct  the  work  of  a  group  of 
policemen,  and  train  the  men  in  the  performance . of  their 
duties;  maintain  cooperative  relations  with  those  contacted 
in  the  work;  speak  and  V7rite  effectively  and  prepare  clear 
and  concise  reports;  analyze  situations  accurately  and  take 
effective  action. 

and 


I 


Harbor  Police  SerGcant  _  -2' 


Special  personal  charactericticG:  V/iD.lincGcsG  to  work  irregular 

hours  and  at  any  time  of  emergency;  norrcal  hearing  and  nontal 
vision  or  vision  corrected  to  noi-rnal.  ' 


Monthly  Coinpenoation:   $619  65O  683  717^  753 
Work  V/eek  Group:  iiA 


Note:  Salary  information  for  this  class  vas  correct  on  J2/2l/6i|. 
Any  suhsequent  ealary  changes  have  not  been  recorded. 


I 


i 


■"^AUP-ORNIA  state;  PERSONNEL  BOARD 


^ 


tjjcclflcc  uoa   fov    l!io   cLicv-  cf  CODE  i  ^3^0 

Er.loblishcJ:         0/8/58 

HARBOR  POLICE   CAPTAIN  Tiile  Chansod: 


Definition: 


Under  general  diroction,,.  to  plan_,  organize^  end  direct  the  work  of  the 
Harbor  Police  force  and  other'  security  personnel  in  the  protection  of  Sttite 
buildinijs  and  premises  against  dsjoa^o^  trespass,,  or  theft  and.  in 'the  mainte- 
nance of  order  on  premises  of  the  San  Francisco  Port  Authority  and  direction 
of  the  public  thereon;  and  to -6.0  other  work"' es  required.  ' 

Typical  Tasks: 

Plans,  organizes,  and  directs  the  vork  of  the  Harbor  Police  force  in 
protecting  State  buildings,  premises,  and  equipraent  ^against  damage,  trespass, 
or  theft"  and  in  controlling  and  expediting  traffic;  coordinates  the  activities 
of  the  Harbor  Police  with  the  San  Francisco  Police  Department,  United  S-cates  • 
Navy,  Coast  Guard,  Customs  Service,  Immigration  Service,  and  vith  private  secu- 
rity personnel  in  police  and  security  problems" at  the' Port  of  San  Francisco; 
assigns  duties  to  the  staff  and  arranges  for  special'  details;  establishes  rules 
end  regulations  for  the  efficient  operation  of  the  force;  trains  officers  in 
the  proper  performance  of  their  duties;  reviews  ai-rest  and  incident  reports; 
enforces  discipline  and  maintains  efficiency  records;  inspects  officers  and 
their  equipment;  directs  Civil  Defense  planning  and  activities;  ansvers  calls 
of  complaint  end  sees  that  proper  corrective  measures  are  taken;  plans  traffic 
routing  and  parking  regulation;  maintains  records,  prepares  correspondence  and 
reports. 

Minimum  Qualifications: 

Either  I 
Tvo  years  performing  the  duties  of  a  Harbor  Police  Sergeant  or  five  years 
performi.ng  the  duties  of  a  Harbor  Policeman  in  the  California  state 
service. 

Or  II 
Experience:  Five  years  of  full-time  paid  police  experience,  tvo  years 
of  which  shall  have  been  in  a  capacity  at  least  comparable  to  a 
sergeant  in  a  city  police  organization,  vith  supervision  of  at  least 
ten  officers;   and 
Education:  Equivalent  to  completion  of  the  twelfth  grade.   (Additional 
full-time  paid  police  experience  may  be  substituted  for  not  more 
than  two  years  of  the  required  edu-^ation  on  a  year-for-yeai-  basis.) 

and 
Knowledges  end  abilities: 

Wide  kJiowledge- of :   principles  and  practices  of  police  adr.inis^rat.ion 

and  organization;  laws  of  arrest,  rules  of  evidence,  ie.3-=il  rights' 
■     of  citizens,  end  court  procedures;  State  traffic  lavs  and  the 
principles  of  trei'fic  control  and  safety. 


Jlex-bor  Police  Captain  -2- 

Ability  to:   forraVi3,nte  rules  and  regulations  for  the  operation  of  the 
Horbor  Police  force;  ana.lyze  police  problems,  plan,,  organize _, 
and  direct  the  work  of  the  force,  and  train  the  men  In  the  per- 
formai:ice  of  their  duties;  maintain  cooperative  relations  vith 
those  contacted  in  the  work;  speak  and  wa'ite  effectively  £irid 
prepare  clear  and  concise  reports;,  analyze  situations  accurately 
end  take  effective  action, 
jand 
Special  personal  characteristics:   V/illingness  to  work  at  any  time  emer- 
gencies Eaj,'  arise;  demonstrated  administrative  ability;  tact;  firm- 
ness; good  personal  appearance;  end  norma-l  hearing  and  normal  vision 
or  vision  corrected  tonormal  by  glasses. 

MontU.y  Compensation:  $717  753  790  829  87O 

V/ork  V.'eekv.  Group:   UC  •        . 

Note:   Salaj:y  information  for  this  class  was  correct  on  12/2X/Gh, 
Any  subseq,uent  salary  changes  have  not  been  recorded. 


i 


San  Francisco  Civil  Service  Commission 
Classifications  for  Policeman,  Sei-geant 
and  Captrin  of  Police  Department 


-.;  ■  ..    DIVISION  Q  I      .. 

POLXCB  S^l'.'VlC^. 

This  division  includes  duties  invo'vin:;  responslMity  for  tlie  preservation  of  law  and 
order,  or  duties  dirsc-tly  rcIr.'cJ  tV.ercto. 

Q2  POLICEMAN  :  Um'cr  supervision  :  in  zn  assisned  district  is  responsible  for  the 
maintenance;  of  order,  the  en:orcen:en;  of  laws  and  ordinances,  and  the  protection  of  life 
and  profcrtv;  patrols  an  assigned  district  cr  beat  en  foot;  patrols  assigned  areas  in  ra'V.o 
ears;  directs  trarT.c;  prepares  reports  on  work  cone  and  ii-u3ui!  incidents  observed;  vv.ien 
necess-iry  r.;.-'l.-s  arrest;;  handles  ;.ri-on:r3  in  r^lice  department  custody;  issues  citations; 
.  performs  duty  in  bureaus,  stations  and  on  other  assicjnments  requiring  police  training 
and  ex'-.cri-nce;  gives  advice  en  1?-.=,  ordi:i-nc;s  and  oth.er  m-lters  concern;nf;  police 
adminls'tratioa, 'and  general  information  to  the  public;  and  performs  related  duties  as 
-   required. 

Q20  WOMAX  PROTECTIVE  OrFICER:  Under  supervision:  as  sssisned  per- 
forms police  duty  in  the  orevention  and  curtailment  of  juvenile  delinquency  and  _^the 
enforcement  of  la-,v3  alTcct'nj  the  v.-elfare  cf  v/omcn  and  children;  may  be  assijncQ  to 
railway  depots,  public  dances  or  other  places  v.h:re  caics  involvm;  women  and  children 
may  be  encountered  or  anticipated;  may  be  aciijned  to  investijation  of  complaints;  and 
performs  related  duties  as  re'julred. 

Q25  INSPECTOR  OF  MOTOR  VEHICLF.S:  'Under  genera!  supervision:  super- 
Tises  all.niotor  vehicles  of  the  police  dejarL-nent;  13  responsible  for  operation  and  up.;e«p 

of  all  motor  vehicles  ir.cludinj;  motorcycles;  checks  equip:nc;it  for  repairs  and  service;  r'" 

keeps  record  of  repairs;  instructs  members  concerning  safe  driving  and  proper  care  of  t 

■vehicles;  ccrtif.cs  r.cr.'.bcrs  qualiHed  to  operate  police  auton-.ritive  equipment;  requisitions  — 

and  checks  delivery  of  S'lj-plies;  nnhcs  cost  and  other  required  reports;  -r.-hen  required 
performs  the  duties  of  a  [jliee  ufr'icer;  and  peifori-.s  related  duties  as  required. 

Q23  RAN'GE  MASTER:  Urn!;-  general  supervision:  orranires  _and  adm.inistcrs 
an  in-service  trainln;^  prcjrarn  invoivinrx  instructions  in  tlie  proper  and  e^acient  use  of  the 
various  types  of  firearms  used  uy  n-cmbers  of  ti.e  P'Slice  force,  au.xilir.ry  force  ?-'id  civilians  ; 
•  has  charg''  of  th.e  r-.ai:'.;:nanee  of  the  police  pistol  ra.-.je  anti- supervises  subordinate;  and 
civilians  ir.  tl-.e  operation  thereof ;  oryan'ees  .and  ?.di-ii;i:5cers  comp.-titlve  matches;  maintainj 
necessary  records;  n^ahes  required  reports;  when  required,  peifori.ns  duties  of  a  police 
ofhcer;  and  performs  related  duties  as  reqt!ireJ. 

Q30  POLICE  P.-'iTROL  DRIVER:  Under  freneral  supervision:  as  a  member  of 
the  police  dep-.rtn-.ent  operates  police  patrol  \v-,-on;  keeps  pat.'o!  w-;on  properly  equipped 
and  fueled  and  ready  for  service  at  a!!  tiiries;  U'ld  perfo'iT-.s  related  duties  as  required. 

Q30  SERGEANT:  L'nder  gcner.i!  iupervislon:  while  on  patrol  duty  has  im.mcdiate 
supervision  and  control  of  patroh!;;n  and  other  niemljeri  under  him;  keeps  record  of  beats, 
details  and  assi^nnients ;  prepares  reports  rejardinj  police  conditions  in  his  section  and 
Otlicr  required  reports;  and  performs  related  duties  as  required. 

QCO  LlEUTEN.-\NT:  Under  direction:  durinj  an  asslsned  command  of  a  district 
,and  in  tlie  absen.ee  of  t!-.e  captain  is  responsible  for  tl:e  preservation  of  lav.'  and  order; 
'.has  control,  i:'..-n.-'5em;nt  and  dircetio:'.  of  r.-.c.-^'.bers  a:si.;nid  to  hi;  comm.'.nd  ;  is  responsible 
'for  strict  observation  and  enforcement  of  tice  rules  of  tlio  depart.-^-.ent  and  orders  Issued 
•by  competent  authority  ;  r.-.ay  be  a«;i:jiied  to  a  bureau  or  oth.er  u:iit  of  the  deparLment ;  keeps 
■    Irequlred  records;  makes  requirc.I  reports;  and  performs  related  duties  as  required. 

Q52  PHOTOGRAPHER,  POLICE  DEPARTMENT:  Under  general  s-jpirvision: 
photograph;  prisoners,  dead  persons,  firjcr-prir.ts,  mnps,  docum.ents  and  other  objects 
raluable  as  evidence;  develops  and  prints  photojraphs  and  files  tlie  plates;  a.-.d  performs 
related  dut'cs  as  rcquireo". 

Q63     CRIMINOLOGIST:     Under  general  administrative  direction:  has  charje  of 
\^  the  identi'cati'jn  division,  consisting  of  hnrcau  of  iuenti:'.cation,  pliolt  ^raph.ic  and  fuller-  Z' 

print  sections,  and  cri:ne  laboratory;  ylsits  scenes  of  crime  or  accident  and  draws  diagrams 
to  scale  or  takes  photographs  of  seen:  as  evidence;  assists  in  apprehtnilir.g  criminib; 
directs  the  photo^jraphin;  of  prissncrs,  dead  persons,  fingerprints,  and  other  objects 
valuable  as  evidence;  makes  micrcscopic  and  ch.emicil  tests  and  applies  other  scientific 
technique;  to  objects  of  evidence;  and  performs  related  duties  a;  require! 
_->-  , .  >       %   •    »  V,  *     '  — 


Ot  tiie  aeoartn-.en:  ana  oraers  issuca  oy  c-jr.  ..w.^i..  e.^i^n^.^^j  ,  ...^v  "--  ".■■■;=,•■-- - 

or  other  unit  of  the  department;  keeps  required  records;  tna.-;c3  required  reports;  and 
performs  related  duties  a.;  required. 


Letter  Opinion  No,  69-5 


January  20,  1969 


Thomas  J,  Cahill 

Chief  of  Police 

850  Bryant  Street 

San  Francisco,  California 

Subject:   Noncitizens;  Prohibition  Against 
Employment  as  Police  Officers 

Dear  Chief  Cahill: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
concerning  the  application  of  recently  enacted  section  1947  of  the 
Labor  Code  to  section  12021  of  the  Penal  Code.   Section  1947  of 
the  Labor  Code  authorizes  public  employment  of  noncitizen  residents 
of  California  who  have  indicated  their  intent  to  become  United 
States  citizens  while  section  12021  of  the  Penal  Code  makes  it  a 
felony  for  any  noncitizen  to  own,  possess  or  have  in  his  custody 
or  control  any  pistol,  revolver  or  other  firearm  capable  of  being 
concealed  upon  the  person. 

On  January  9,  1969,  I  rendered  Opinion  No.  69-1,  a  copy 
of  which  is  attached,  that  section  1947  of  the  Labor  Code  is  appli- 
cable to  the  City  and  County  of  San  Francisco  to  authorize  employ- 
ment of  noncitizens  who  have  indicated  their  intent  to  become 
citizens  of  the  United  States. 

Section  1947  of  the  Labor  Code  does  not  expressly  repeal 
section  12021  of  the  Penal  Code.   It  is  a  general  rule  that  repeals 
by  implication  are  not  favored  and  that  a  statute  will  not  be  con- 
lltrued  as  repealing  prior  acts  on  the  same  subject  unless  there  is 
an  irreconcilable  conflict  between  the  two  statutes  (Penziner  v. 
West  American  Finance  Co.,  10  Cal.2d  160,  176;  Boyd  y.  Huntington, 
215  Cal.  473,  482;  Fay  v.  District  Court  of  Appeal,  200  Cal.  522, 
538;  Washington  Lumber  etc.  Co.  v.  McGuire,  213  Cal.  13,  17).   In 
Penziner  v.  West  American  Finance  Co.,  supra,  the  court  stated  at 


I 
I 


/   -    1'  .>!-■ 
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page  176: 

"The  presumption  is  against  repeals  by  implication, 
especially  where  the  prior  act  has  been  generally  under- 
stood and  acted  upon.  To  overcome  the  presumption  the 
two  acts  must  be  irreconcilable,  clearly  repugnant,  and 
so  inconsistent  that  the  two  cannot  have  concurrent 
operation.   The  courts  are  bound,  if  possible,  to  main- 
tain the  integrity  of  both  statutes  if  the  two  may  stand 
together.   Where  a  modification  will  suffice,  a  repeal 
will  not  be  presumed.   [Citing  cases.]" 

A  general  statute  will  not  repeal  by  implication  a  former 
statute  which  is  special  or  which  is  limited  in  application  unless 
there  is  something  in  the  general  law  that  makes  it  manifest  that 
the  Legislature  contemplated  and  intended  a  repeal.   (Boyd  v. 
Huntington,  supra;  Div.  of  Labor  Law  Enforcement  v.  Moroney,  28 
Cal,2d  344,  346.)   Where  the  same  subject  matter  is  covered  by 
inconsistent  provisions,  one  of  which  is  special  and  the  other 
general,  the  special  one  is  an  exception  to  the  general  statute 
and  controls  unless  an  intent  to  the  contrary  clearly  appears. 
(Warne  v.  Harkness.  60  Cal.2d  579,  588;  In  re  Williamson.  23  Cal,2d 
651,  654.) 

Section  1947  of  the  Labor  Code  is  a  general  statute 
authorizing  the  employment  of  noncitizens  by  the  City  and  County  of 
San  Francisco  while  section  12021  of  the  Penal  Code  is  a  specific 
statute  making  it  a  crime  for  a  noncitizen  to  carry  a  concealed 
weapon.  These  two  statutes  should  be  given  concurrent  operation 
since  they  are  not  irreconcilable  or  inconsistent.  Accordingly, 
the  specific  provision  of  the  Penal  Code  section  should  be  read  as 
an  exception  to  the  general  law  authorizing  employment  of  non- 
citizens  in  City  and  County  service.   Therefore,  it  is  my  opinion 
that  even  though  noncitizens  may  be  employed  by  the  City  and  County, 
section  12021  of  the  Penal  Code  would  prohibit  their  assignment  to 
positions  requiring  the  possession,  custody  or  control  of  conceal- 
able  firearms , 


You  are  thus  advised . 


MCK 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-6 


January  3,  1969 


Thomas  J.  Cahill 

Chief  of  Police 

San  Francisco  Police  Department 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Attention  of  Ren  Samuels, 
Inspector  of  Police 

Subject:  Patrol  Wagon  Operators  - 

Driver  License  Requirements 

Dear  Chief  Cahill: 

This  refers  to  your  inquiry  as  to  the  status  of  the  San 
Francisco  Police  Department  patrol  wagons  and  the  driver's  license 
requirements  for  the  operators  of  such  vehicles. 

You  have  advised  that  the  Department  operates  eleven 
patrol  wagons,  primarily  used  for  the  transportation  of  prisoners. 
The  vehicles  have  no  more  than  two  axles  and  are  designed  to  carry 
not  more  than  fifteen  passengers,  plus  an  operator  and  one  other 
police  officer. 

Your  initial  question  is  whether  the  patrol  wagons  come 
within  the  definition  of  a  "bus"  set  forth  in  California  Vehicle 
Code  §233,  Although  the  commonly  understood  definition  of  a  bus 
is  that  of  a  "trackless  motor  vehicle  engaged  in  the  business  of 
carrying  passengers  for  hire  .  .  .  over  a  particular  route  to  a 
particular  point  or  within  designated  territory"  (60  C.J,S.  p, 
114),  California  Vehicle  Code  §233  defines  a  bus  in  much  more 
general  language  and  is  controlling: 

"A  'bus'  is  any  motor  vehicle,  other  than  a  motor 
truck  or  truck  tractor,  designed  for  carrying  more  than 
nine  persons  including  the  driver  and  used  or  maintained 
for  the  transportation  of  passengers." 

Clearly,  the  patrol  wagons  do  not  come  within  either 
exception  mentioned  in  §233,  since  "motor  trucks"  have  been  defined 
as  motor  vehicles  designed  for  the  transportation  of  property 
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(Vehicle  Code  §410)  and  "truck  tractors"  have  been  defined  as  motor 
vehicles  designed  for  drawing  other  vehicles  (Vehicle  Code  §655). 

The  sole  question  arising  under  this  definition  of  a 
"bus"  is  whether  the  involuntary  occupants  of  the  patrol  wagons 
are  "passengers."  The  term  "passenger"  is  not  defined  in  the 
California  Vehicle  Code,   The  case  of  Sheldon  v.  City  of  Burlingame 
(1953),  145  C.A.  2d  30,  concerned  a  minor  being  driven  home  in  a 
police  car.   Interpreting  the  guest  statute,  the  court  determined 
that  if  the  minor  was  being  taken  home  in  the  proper  exercise  of 
the  police  officer's  duties,  the  minor  was  a  passenger  as  a  matter 
of  law.   The  more  recent  case  of  Rabago  v.  Meraz  (1963),  60  C.2d 
55,  concerned  the  plaintiff's  use  of  the  word  "passenger"  in  her 
complaint.  The  court  in  attempting  to  define  the  term  "passenger" 
stated  at  p.  59: 

"More  clarity  is  found  in  Webster's  Third  Mew 
International  Dictionary  (1961)  which  (in  addition  to 
several  definitions  with  which  we  are  not  concerned) 
contains  the  following:  '2a:  a  traveler  in  a  public 
conveyance  (as  a  train,  bus,  airplane  or  ship)  .  .  . 
b:  one  who  is  carried  in  a  private  conveyance  (as  an 
automobile)  for  compensation  or  expected  benefit  to  the 
owner  c:  a  rider  in  an  automobile  (a  six-passenger 
model)  .  .  .  .'   Certainly,  from  these  definitions,  an 
involuntary  occupant  comes  within  the  general  meaning 
of  the  term  'passenger. '   It  thus  follows,  that  when 
plaintiff  alleged  (in  her  second  cause  of  action)  that 
she  was  a  passenger  in  defendant's  automobile,  she 
merely  stated  that  she  was  an  occupant  of  the  vehicle 
other  than  the  driver.   She  may  have  meant  that  she 
was  a  guest,  a  passenger  for  hire,  or  an  involuntary 
occupant. " 

Based  upon  the  above,  it  is  my  opinion  that  the  involun- 
tary occupants  of  the  patrol  wagons  would  be  "passengers"  as  that 
term  is  used  in  Vehicle  Code  §233.   Thus,  the  patrol  wagons  would 
appear  to  come  within  the  definition  of  a  "bus"  as  set  forth  in 
S233. 

You  next  inquire  as  to  whether  patrol  wagon  operators 
must  carry  a  Class  2  Driver's  license  while  driving  such  equipment, 
California  Vehicle  Code  §12804  (b)  provides: 

"In  accordance  with  the  following  classifications 
any  applicant  for  a  driver's  license  shall  be  required 
to  submit  to  an  examination  appropriate  to  the  type 
of  motor  vehicle  or  combination  of  vehicles  he  desires 
a  licence  to  drive  .  .  . 
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"(2)   Class  2.  Any  bus  ..." 

Prescinding  from  our  initial  determination  that  patrol 
x-zajons  are  included  within  the  definition  of  '"bus"  in  §233,  it  is 
my  opinion  that  it  is  mandatory  for  patrol  wagon  operators  to 
possess  a  Class  2  driver's  license. 

Your  final  inquir3'  concerns  the  issuance  of  Certificates 
of  Driving  Experience  by  the  San  Francisco  Police  Department.   You 
have  advised  that  the  Department  has  been  testing  applicants  for 
license  renewal  pursuant  to  Vehicle  Code  §12804 (c)  which  provides: 

"The  departxiient  may  accept  a  certificate  of 
driving  experisnce  in  lieu  of  a  driving  test  on 
class  1  or  2  applications  when  such  certificate  is 
issued  by  an  employer  of  the  applicant  provided  the 
applicant  has  first  qualified  for  a  class  3  license 
and  also  met  the  other  ax.'imination  requirements  for 
the  license  for  vjhich  he  is  applying.   Such  certif- 
icate may  be  submitted  as  evidence  of  the  applicant's 
experience  or  training  in  the  operation  of  the  types 
of  equipment  covered  by  the  license  for  which  he  is 
applying." 

Your  letter  indicates  that  the  Department  of  Motor  Vehicles 
has  now  informed  the  San  Francisco  Police  Department  that  it  is 
not  authorized  to  complete  such  certificates.   I  have  reviewed  the 
letter  of  the  Department  of  Motor  Vehicles  denying  authorization 
to  the  San  Francisco  Police  Department  to  issue  the  certificates. 
The  reasons  for  such  refusal  are  not  entirel}^  clear  and  therefore 
I  would  suggest  that  the  San  Francisco  Police  Department  initiate 
a  letter  to  the  Department  of  Motor  Vehicles  outlining  your  present 
procedure  and  qualifications,  and  making  inquiry  as  to  the  specific 
reasons  for  such  denial  of  authorization. 

Yours  very  tnaly, 


GEK  THOMAS  M..  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  59-7 


January  15,  1969 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94107. 

Subject:   Expansion  of  Candlestick  Park;  Letter 
of  Intent  Filed  by  San  Francisco 
Stadium,  Inc. ;  Legal  Effect  of  Qualified 
Acceptance  by  Board  of  Supervisors 

Dear  Mr.  Dolan: 

This  is  in  answer  to  your  letter  of  January  6,  1959, 
requesting  an  opinion  on  several  questions  relative  to  a  letter 
of  in'-ent  filed  by  San  Francisco  Stadium,  Inc.,  a  nonprofit 
corporation,  for  rehabilitation  and/or  expansion  of  Candlestick 
Park  Stadium,  and  later  withdrawal  thereof. 

The  pertinent  facts  herein  are  as  follows :  San  Francisco 
Stadium,  Inc.,  by  letter  of  intent  dated  April  2.,  1967,  offered 
to  aid  and  assist  the  City  and  County  of  San  Francisco  in  financing 
and  constructing  additional  improvements  to  and  expansion  of 
Candlestick  Park.   The  Board  of  Supervisors,  ty  Resolution  No. 
54?-:S7,  adopted  October  2,  1957,  approved  the  aforesaid  offer  of 
San  Francisco  Stadium,  Inc.,  subject,  however,  to  a  number  of 
conditions  including  the  following  condition  which  was  not  part 
of  the  terms  proposed  in  San  Francisco  Stadium,  Inc. 's  offer: 

"At  such  time  as  actual  construction  commences 
on  the  proposed  stadium  expansion,  the  functions  of 
a  clerk  of  the  work  shall  be  performed  by  the  City, 
The  City,  through  the  Director  of  Public  Works, 
shall  control  inspection  during  the  entire  period 
of  construction  to  assure  compliance  with  plans  and 
specifications.   The  expenses  of  such  inspection 
by  the  City  shall  be  borne  by  San  Francisco  Stadium, 
Inc." 
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By  letter  dated  November  6,  1967,  San  Francisco  Stadium, 
Inc.  advised  that  the  resolution  adopted  by  the  Board  of  Super- 
visors did  not  conform  with  its  understanding  of  its  commitment 
to  the  City  and  suggested  that  Resolution  No.  549-67  be  amended. 
The  resolution  was  never  amended. 

Based  on  the  above  facts  you  have  requested  an  opinion 
on  the  following  questions: 

1.  Was  there  actually  an  offer  and  acceptance,  result- 
ing in  a  completed  contract? 

2.  If  a  contract  was  in  effect  formed  at  that  time, 
was  it  rescinded  when  the  letter  of  intent  was  withdrawn? 

3.  If  the  contract  was  not  rescinded,  can  the  present 
situation  be  regarded  as  a  mere  delay   in  performance  which  could 
not  be  waived  by  agreement  of  the  parties  thereto? 

4.  Could  either  side  now  demand  specific  performance  of 
the  prior  contract? 

The  primary  question  posed  is  whether  there  was  actually 
an  offer  and  acceptance  resulting  in  a  completed  contract. 

Mutual  consent  is  necessary  to  the  existence  of  any  con- 
tract (Gold  V.  Gibbons,  178  Cal.  2d  517,  519).   Consent  is  not 
mutual  linTess  all  tlie  parties  agree  to  the  same  thing  in  the  same 
sense  (Sec.  1580,  Civil  Code).   In  short,  there  can  be  no  contract 
unless  the  minds  of  the  parties  have  met  and  mutually  agreed.   There 
must  be  an  offer  or  a  proposal  and  an  acceptance  of  it.   Through 
such  offer  by  one  of  the  parties  and  acceptance  by  another  a  con- 
tract between  them  is  created. 

It  is  fundamental  that  an  offer  imposes  no  obligation 
until  it  is  accepted  according  to  its  terms.   A  qualified  accept- 
ance of  an  offer  constitutes  a  rejection  of  the  original  offer  and 
is  a  new  proposal.  An  acceptance,  to  result  in  the  fortnation  of 
a  binding  contract,  must  meet  exactly  and  precisely  the  terms  pro- 
posed in  the  offer,  and  if  something  different  is  made  a  condition 
to  the  alleged  acceptance  there  is  no  meeting  of  the  minds  and  no 
contract  arises,  unless  the  original  offeror  accepts  the  counter 
offer  (Block  Co.  v.  Peterson,  123  C.A.  2d  300,  310). 

Based  on  the  foregoing  facts  and  applicable  law,  it  is  my 
opinion  that  by  its  terms  Board  of  Super'/isors  Resolution  649-97 
was  a  qualified  acceptance  of  the  offer  of  San  Francisco  Stadium, 
Inc.;  that,  as  such,  it  constituted  a  rejection  of  the  original 
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offer  and  was  a  counter  offer  and  new  proposal;  that  said  counter 
offer  was  not  accepted  by  San  Francisco  Stadium,  Inc. ;  and  that 
in  the  absence  of  a  meeting  of  the  minds  and  mutual  agreement  a 
binding  contract  between  the  parties  was  not  created.   In  view  of 
this  conclusion  it  is  not  necessary  to  discuss  the  three  remaining 
questions  presented. 

By  letter  dated  December  26,  1968,  the  President  of  the 
Board,  John  A.  Ertola,  requested  San  Francisco  Stadium,  Inc.  and 
the  Recreation  and  Park  Commission  to  submit  an  up-to-date  letter 
of  intent  for  the  improvement  and  expansion  of  Candlestick  Park 
Stadium.   In  view  of  m^^  opinion  expressed  herein,  it  would  appear 
that  compliance  with  said  request  would  not  only  be  a  proper  but 
a  requisite  step  leading  toward  the  creation  of  a  binding  contract 
betT7een  the  parties. 

Very  truly  yours. 


'^^  THOMAS  M.  0'G0m>10R 

City  Attorney 


Letter  Opinion  No.  69-8 


January  28,  1969 


Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Legality  of  Election  of 

Supervisors  Pelosi  and  Tamaras 
to  Golden  Gate  Bridge  and  Highway 
District  Board  of  Directors; 
Your  File  33-68 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  January  16,  1969, 
enclosing  a  copy  of  Resolution  No.  773-68  relating,  in  part,  to  the 
election  of  Supervisor  Pelosi  and  Supervisor  Tamaras  to  the  Board 
of  Directors  of  the  subject  District  and  requesting  assurance  that 
there  is  nothing  of  a  legal  nature  in  the  circumstances  relevant  to 
their  election  which  would  in  any  way  compromise  or  adversely  affect 
their  positions,  either  as  members  of  the  Bridge  Directorate  or  the 
Board  of  Supervisors. 

Resolution  No.  773-68  was  adopted  by  the  Board  of  Supervisors 
pursuant  to  the  provisions  of  Sections  27122  and  27123  of  the 
Streets  and  Highways  Code  as  added  or  amended  by  the  State  Legisla- 
ture in  1968.   (Statutes  of  1968,  Chap.  1472,  Sees.  2,  3.)   Section 
27122  was  added  to  the  Streets  and  Highways  Code  and  provides,  in 
part,  as  follows: 

"Sec.  27122.  The  composition  of  the  board  of  directors  of 
the  district  shall  be  as  follows: 

' .  .  .  (d)   Nine  directors,  representing  the  City  and  County 
of  San  Francisco,  eight  of  which  shall  be  appointed  by  the 
board  of  supervisors  thereof  .  ,  .   Four  of  such  directors 
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shall  be  elected  members  of  said  board  of  supervisors." 

Section  27123,  as  amended,  reads  as  follows: 

"Those  directors  appointed  by  the  board  of  super- 
visors of  a  county  shall  be  appointed  by  resolution 
of  such  board  of  supervisors,  a  certified  copy  of  which 
shall  be  immediately  forwarded  to  the  Secretary  of  State," 

Prior  to  the  action  of  the  State  Legislature  in  1968  it  had 
been  judicially  established  that  the  duties  of  the  office  of  direc- 
tor of  a  bridge  and  highway  district  and  that  of  county  supervisor 
of  a  county  comprising  the  district  are  incompatible  and  that 
entrance  by  one  holding  either  office  upon  the  duties  of  the  second 
office  terminated  the  first  office  as  effectively  as  a  resignation. 
(People  ex  rel.  Bagshaw  v.  Thompson,  55  Cal,App.2d  147.) 

The  Bagshaw  decision  was  based  upon  the  common  law  rule 
which,  by  statute,  is  the  rule  of  decision  in  all  the  courts  of  the 
State  of  California,  insofar  as  it  is  not  repugnant  to  or  inconsis- 
tent with  the  Constitution  of  the  United  States,  or  the  Constitution 
or  laws  of  the  State  of  California  (Civil  Code,  Sec.  22,2). 

The  mandate  contained  in  Section  27122  of  the  Streets  and 
Highways  Code  as  added  by  the  Legislature  in  1968,  that  four  of  the 
directors  of  the  Golden  Gate  Bridge  and  Highway  District  be  elected 
members  of  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  is  inconsistent  with  the  common  law  rule  holding  of  the 
court  in  the  Bagshaw  case  that  these  two  offices  are  incompatible 
and,  to  that  extent,  the  common  law  has  been  superseded  by  statute, 
(Civil  Code,  Sec.  22.2;  Fall  River  Valley  Irr.  Dist.  v.  Mt .  Shasta 
Power  Corp.,  202  Cal,  56;  Ex  parte  Bagwell,  26  Cal.App.2d  418.) 

Accordingly,  it  is  my  opinion  that  there  is  nothing  of  a 
legal  nature  in  the  circumstances  relevant  to  the  election  of 
Supervisor  Pelosi  and  Supervisor  Tamaras  to  the  Bridge  Directorate 
which  would  in  any  way  compromise  or  adversely  affect  their  position, 
either  as  members  of  said  Directorate  or  as  members  of  the  Board  of 
Supervisors. 

Very  truly  yours, 


JJS  THOMAS   M.    O'CONNOR 

City  Attorney 
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January  6,  1969 


Mr.  George  A.  Grubb 

General  Manager,  Personnel 

Civil  Service  Coranission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:   Salary  Rights  of  Craft  Employees  Upon 
Transfer  of  the  Port 

Dear  Mr,  Grubb: 

This  is  in  reply  to  your  letter  of  January  3,  1969, 
requesting  my  opinion  as  to  salary  rights  of  craft  employees  in 
the  service  of  the  San  Francisco  Port  Authority  upon  transfer  of 
the  Port  to  the  City  and  County  of  San  Francisco. 

California  Statutes  1968,  Chapter  1333,  authorized 
transfer  of  property  under  jurisdiction  of  the  San  Francisco  Port 
Authority  to  the  City  and  County  of  San  Francisco.   The  elector- 
ate approved  the  Port  transfer  at  the  general  election  in  November 
1S6S,  and  the  Charter  v/as  accordingly  amended  to  incorporate  the 
provisions  of  the  statute,   (Sections  47,  48.2,  48.3,  48,4.) 

Section  20  of  the  statute  generally  provides  that  all 
persons  in  the  employ  of  the  San  Francisco  Port  Authority  at  the 
time  that  the  Act  takes  effect  shall  continue  to  hold  their  posi- 
tions under  the  civil  service  provisions  of  the  Charter  of  the 
City  and  County  of  San  Francisco.   It  provides  that  "they  shall 
be  entitled  to  all  of  the  rights,  benefits  and  privileges"  which 
such  persons  might  have  enjoyed  had  they  originally  been  appointed 
to  their  positions  under  certification  from  the  civil  service 
commission  of  the  City  and  County  of  San  Francisco. 

Section  20  of  the  State  legislation  further  provides: 

"The  employment  rights  of  such  state  employees 
shall  be  fully  protected  at  the  time  of  the  transfer 
authorized  by  this  act.   Salary,  employment  conditions. 
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and  benefits  shall  be  no  less  than  those  received  by 
the  employees  of  the  San  Francisco  Port  Authority  at 
the  time  of  transfer.  These  rights  and  benefits 
include,  but  are  not  limited  to:   ...  no  less  than 
the  same  wage  and  salary  range  for  comparable  classes; 

In  the  recent  District  Court  of  Appeal  case  of  Proctor 
V.  San  Franci-Sco^ortAuthorit^,  256  A.CA.  740,  modified  in  257 
A.C.iCnn^j'^the  coiirt^ffeird'TFat  under  section  1705.5  of  the 
Harbors  and  Navigation  Code,  craft  employees  of  the  Port  Authority 
were  entitled  to  a  basic  salary  measured  by  the  prevailing  rate 
for  comparable  service  in  public  emplojTuent  or  private  business 
plus  certain  salary  increment  ranges  above  the  basic  rate  as 
deteinnined  under  State  law. 

Section  20  of  Statutes  1958,  Chapter  1333,  provides  that 
en  the  effective  date  of  the  Port  transfer.  Port  employees  shall 
be  entitled  to  all  the  rights,  benefits  and  privileges  of  other 
City  employees  as  if  such  Port  employees  had  been  originally'' 
appointed  under  certification  from  the  City  and  County  civil 
service  commission.   It  further  provides  that  the  Port  employees' 
salaries  shall  be  no  less  than  received  by  them  at  the  time  of 
transfer.  Therefore,  the  salaries  of  the  Port  craftsmen  should 
be  computed  pursuant  to  the  decision  in  the  Proctor  v.  San  Fran- 
cisco Port  Authority  case  and  compared  with  the  salary  of  the 
same  craTtsmen  m  City  and  County  service  as  determined  by  sec- 
tion 151.3  of  the  Charter.   If  a  craft  employee  of  the  Port 
receives  less  than  the  salary  of  his  counterpart  in  City  service, 
then  such  Port  employee  would  be  entitled  to  receive  the  same 
salary  as  paid  the  City  and  County  craftsman  under  section  151.3 
of  the  Charter.   If  the  Port  employee's  salary  under  the  State 
formula  is  greater  than  the  salary  of  the  City  and  County  crafts- 
man, as  determined  by  section  151.3  of  the  Charter,  then  such 
Port  employee  would  be  entitled  to  continue  emplojmient  in  the 
Cit;r  and  County  service  at  the  same  salary  as  received  from  the 
State.   Such  Port  employee's  salary  would  continue  at  that  rate 
until  altered  by  the  yearly  wage  determination  as  provided  in 
section  151.3  of  the  Charter, 

After  the  transfer  has  been  effected  on  February  7, 
1959,  the  transferred  employees  shall  be  governed  by  the  civil 
service  provisions  of  the  Charter.  Accordingly,  the  City  would 
not  be  required  to  continue  payment  to  the  transferred  emplo3'ees 
of  salary  increments  to  which  they  may  have  been  entitled  under 
State  law. 
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You  are  thus  advised. 

Very  truly  yours. 


MCK  THOMAS  M.  O'CONNOR 

City  Attorney 


I 


i 
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January/  10,   1969 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Sxabject;  Legality  of  Appropriation  of  Funds 
for  Hiring  Expert  to  Act  as  Liaison 
Between  Mayor's  Office  and  Board  of 
Supervisors  and  Schools 

Dear  Mr.  Dolan: 

You  have  asked  for  my  opinion  as  to  whether  an  appro- 
priation by  the  Board  of  Supervisors  of  a  svm   of  money  to  con- 
tract with  an  expert  to  act  as  liaison  between  the  Mayor's  office 
and  the  Board  of  Supervisors  and  City  and  State  educational 
institutions  In  the  City  and  County  would  constitute  a  legal 
expenditure  of  City  and  Count]^  funds.   You  base  your  request  upon 
the  following  statement:   "inasmuch  as  neither  the  Mayor's  Office 
nor  the  Board  of  Supervisors  is  empowered  to  exercise  jurisdic- 
tion over  City  or  State  schools  or  the  educational  issues  which 
have  precipitated  recent  disturbances  in  these  institutions," 
Your  request  is  prompted  by  the  circumstance  that  education  and 
public  schools  are  under  the  jurisdiction  of  state  agencies  and 
are  not  essentially  a  municipal  function.   (See  Hancock  v.  Board 
of  Education,  140  Cal.  554 ^  551;  Ken-nedy  v.  Miller,  97  Cal.  429, 
5437)  It  is  correct  that  m  general  education  and  public  schools 
are  governed  by   state  law  and  are  not  essentially  a  municipal 
function. 

Generally,  funds  of  a  municipality  may  be  appropriated 
only  for  strictl^^  municipal  purposes.  This  rule  applies  even  to 
an  appropriation  that  is  otherwise  for  a  public  purpose  (see 
Graham  v.  Mayor  Etc.  of  Fresno,  151  Cal.  465,  473;  City  of 
Sacramento  y.  Adams,  171  Cal.  4iS,  461;  City  of  Oakland  v.  Garri- 
son, 194  Cal.  29U.  303)  unless  there  will  be  some  benefit  to  the 
municipality  and  its  people  resulting  from  it.   (See  Perez  v. 
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City  of  San  Jose,  107  CalcApp.2d  562.)  In  this  connection  the 
following  from  Bank  v.  Bell,  62  Cal.App.  320,  330,  is  pertinent: 

"In  defining  a  'municipal  affair'  it  has  been 
said  that  'the  true  test  is  that  which  requires  that 
the  work  should  be  essentially  public  and  for  the 
general  good  of  all  the  inhabitants  of  the  city.  It 
must  not  be  undertaken  merely  for  gain  or  for  private 
objects.  Gain  or  loss  may  incidentally  follow,  but 
the  purpose  must  be  primarily  to  satisfy  the  need,  or 
contribute  to  the  convenience,  of  the  people  of  the 
city  at  large.  Within  that  sphere  of  action,  novelty 
should  impose  no  veto.'" 

In  the  Maj^or's  letter  to  the  Board  ^  the  request  for  the 
appropriation  is  stated  to  be  for  the  following  purposes : 

"It  is  now  quite  apparent  to  all  of  us  that  the 
entire  commttnity  is  involved  in  educational  issues 
which  threaten  the  peace  and  stability  of  the  City. 
A  good  deal  of  V7hatever  effective  work  is  done  in  the 
ghetto  areas  can  be  nullified  overnight  by  educational 
disputes  over  which  we  have  no  jurisdiction.  In  terms 
of  State  educational  institutions,  we  are  being  placed 
in  the  position  of  supplying  police  power  to  put  doxm. 
disturbances  v;ithout  any  control  over  the  educational 
Issues  involved.  The  disturbances  which  occur  on  the 
State  College  campuses  have  actually  overlapped  into 
our  high  schools  and  into  City  College,  There  is  a 
serious  deficiency  in  our  organizational  setup  by  rea- 
son of  the  lack  of  effective  liaison  with  the  educa- 
tional institutions.  City  and  State, 

"It  is  highly  inefficient  and  expensive  to  act  on 
a  crisis-to-crisis  basis.   Groundwork  to  prevent  occur- 
rences is  the  wiser  policy." 

There  has  been  injury  to  persons  and  damage  to  property 
constituting  a  threat  generally  to  the  lives,  property  and  wel- 
fare of  the  inhabitants  of  the  City  and  County.   Further,  addi- 
tional expense  has  been  incurred  by  the  City  and  County  of  San 
Francisco  by  the  request  of  the  authorities  in  charge  of  the 
educational  institutions  involved  for  assistance  bj;^  law  enforce- 
ment personnel.  The  prevention  and  control  of  these  disturbances 
and  the  reduction  of  expenses  are,  of  course,  of  benefit  to  the 
City  and  County  of  San  Francisco  and  its  citizens. 


1 


Letter  Opinion  No.  69-10 
Mr.  Robert  J.  Dolan  3  January  10,  1969 


Moreover,  the  appropriation  here  under  consideration 
v7ould  be  in  aid  of  the  Mayor  and  the  Board  of  Supervisors  in 
carrying  out  their  duties.  The  Mayor  is  "responsible  for  the 
enforcement  of  all  laws  relating  to  the  municipality  ,  .  .  The 
mayor  may  make  si'ch  studies  and  surveys  as  he  may  deem  advisable 
in  anticipation  of  ,  .  .  any  emergency,"   (Charter  Section  25.) 

The  Board  of  Supervisors  as  the  legislative  body  of  the 
City  and  County  is  charged  with  the  responsibility  of  enacting 
such  laws,  as  do  not  conflict  with  general  law,  as  it  deems  neces- 
sar^'^  to  protect  persons  and  property. 

As  it  appears  that  a  purpose  of  the  appropriation  is 
for  the  prevention  of  disturbances  threatening  the  peace  of  the 
City  and  County,  for  the  protection  of  parsons  and  property  of 
the  citizens  of  the  City  and  County,  it  is  a  municipal  one.  You 
are  advised,  therefore,  that  the  Board  of  Supervisors  may  legally 
appropriate  the  sum  of  money  recommended  by  the  Mayor, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
EAB  City  Attorney 


Letter  Opiiiion  Mo.   69-11 


February  6,  1959 


Mr.  Robert  J.  Dolan 

Clerk  of.   the  Board  of  Supervisors 

235  C5_ty  Kail 

San  Francisco,  California  94102 

Subject:  Vacated  Street  Area;  Power  of  Board  of 
Supervisors  to  Reduce  Cost  of  Land 
Belov7  Director  of  Property  Appx^aisal 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
the  pov7er  of  the  Board  of  Supervisors  to  reduce  the  cost  of  vacat- 
ing street  area  below  the  appraisal  submitted  by  the  Director  of 
Property  and,  if  so,  under  V7hat  conditions. 

Section  107  of  the  Charter  of  San  Francisco  provides  in 
part  as  follows : 

"where  a  procedure  for  the  exercising  of  any  rights 
and  povjers  belonging  to  a  city,  or  a  county,  or  a  city 
and  county,  relative  to  .  .  .  vacating,  paving,  repaving 
or  otherv/ise  improving  streets  and  highv7ays  .  .  . ,  is 
provided  by  statute  of  the  State  of  California,  such 
procedure  shall  control  and  be  follov7ed,  unless  a  dif- 
ferent procedure  is  provided  in  or  under  authority  of 
this  charter  or  by  ordinance  continued  by  this  charter 
or  any  such  ordinance  hereafter  amended  or  by  ordinance 
passed  by  the  board  of  supervisors,  ..." 

The  Board  of  Supervit-i'i's  has  not  adopted  a  street  vaca- 
tion ordinance  and  therefore  any  proposed  street  vacation  is  ac- 
complished under  the  provisions  of  the  Streets  and  Kighv7ays  Code 
beginning  v7ith  Section  8300  thereof. 

Section  8322  provides  that  before  the  vacatDon  of  any 
street  or  part  thereof,  the  Board  of  Supervisors  shall  adopt  a 
resolution  declaring  its  intention  to  do  so  and  the  resolution 
shall  further  fix  a  time  and  place  for  hearing  all  persons  inter- 
ested in,  or  objecting  to  the  proposed  vacation.   Section  8323  of 
the  Streets  and  Highways  Code  provides  as  follows: 
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"The  city  council  shall,  on  the  day  fixed  for  the 
hearing,  or  on  the  day  to  v^hich  the  hearing  is  post- 
poned or  continued,  hear  the  evidence  offered  by  aiij' 
person  interested.   If  the  city  council  finds,  from  all 
the  evidence  submitted,  that  any  street  or  part  thereof, 
described  in  the  ordiiiance  or  resolution  of  intention, 
is  unnecessary  for  present  or  prospective  public  street 
purposes,  the  city  council  way  make  its  order  vacating 
such  street  or"  part  thereof." 

VJhen  the  Board  of  Supervisors  hears  a  raatter  of  street 
vacation  it  must  do  so  as  a  committee  of  the  vzhole  because  the  lav; 
provides  that  the  appropriate  legislative  body  shall  hear  the 
evidence  offered  as  to  v;hy  the  street  should  be  vacated.   If  the 
street  area  requested  for  vacation  is  ovmed  in  fee  by  the  City  and 
County  of  San  Francisco,  testimony  as  ;to  the  appraised  value  of 
the  streets  should  be  received  so  that  a  proper  determination  can 
be  made  as  to  the  cost  of  sale  of  the  underlying  fee.   This  is 
required  because  the  Cit}'  and  County  of  San  Francisco  is  prohib- 
ited from  making  a  gift  of  public  property.   (Pere^  v.  City  of  San 
Jose  (1951),  107  Cal.  App.  2d  562,  566.) 

In  the  case  of  Stamps  v.  Board  of  Supervisors,  233  Cal. 
App.  2d  256,  259,  the  court  held  "that  the  Board  of  Supervisors  of 
San  Francisco  v;hile  sitting  as  a  Board  of  Equalization  could  not 
make  a  finding  that  a  leasehold  v/as  v7ithout  value  vjhere  no  evi- 
dence was  before  the  Board  to  vjarrant  reduction  of  the  assessment. 
VZhen  the  Board  V7as  sitting  as  a  Board  of  Equalization,  it  V7as 
sitting  as  a  committee  of  the  v7hole  and  V7as  operating  pursuant  to 
State  law.   By  analogy,  v;ithoat  competent  evidence  being  submitted 
to  the  Board  as  to  an  opposing  viev;  as  to  the  value  of  a  vacated 
street  area,  the  Board  v/ould  have  no  authority  to  reduce  the 
appraisal  determined  by  the  Director  of  Property. 

All  appropriation  or  expenditures  of  public  money  by 
municipalities  and  indebtedness  created  by  them,  must  be  for  a 
public  and  municipal  corporate  purpose  as  distinguished  from  a 
private  purpose  under  the  powers  of  the  particular  municipality. 
(See  35  Cal.  Jur.  2,  page  112.)   The  courts  of  California  in  re- 
vie\vdng  the  propriety  of  expenditures  as  a  municipal  affair  and 
purpose  have  defined  it  in  the  follo^-d-ng  fashion  in  the  case  of 
_Bank  v.  Bell.  62  Cal.  App.  320,  330: 

"In  defining  a  'municipal  affair'  it  has  been  said 
that  'the  true  test  is  that  which  requires  that  the  v7ork 
should  be  essentially  public  and  for  the  general  good  of 
all  the  inhabitants  of  the  city.   It  mu3t  not  be  under- 
taken merely  for  gain  or  for  private  objects.   Gain  or 
loss  may  incidentally  follov;,  but  the  purpose  m.u.st  be 
primarily  to  satisfy  the  need,  or  contribute  to  the  con- 
venience, of  tha  people  of  the  city  at  large.   Within 
that  sphere  of  action,  novelty  should  impose  no  veto.*'' 
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The  paramount  test  of  pLxbllc  purpose  is  whether  the  ex- 
penditure or  grant  in  aid  confers  a  direct  public  benefit  of 
reasonably  general  character  to  a  significant  part  of  the  public 
at  large. 

Under  the  factual  situation  that  is  before  the  Board  of 
Supervisors  there  is  a  request  on  behalf  of  two  hospitals  operating 
within  the  City  but  not  under  the  management  or  control  of  the 
City,  to  reduce  the  appraised  value  of  street  area  proposed  to  be 
vacated  on  the  basis  of  the  charitable  nature  of  the  hospital  oper- 
ation.  However,  laudable  these  activities  might  be,  the  requested 
grant  in  aid  to  reduce  the  value  of  the  vacated  street  area  would 
not  benefit  a  sufficient  number  of  the  citizens  of  the  City  and 
County  of  San  Francisco  to  make  this  a  municipal  public  purpose. 
•^s  stated  by  the  Attorney  General  of  the  State  of  California  in 
Volume  34,  Cps.  Atty.  Gen.,  page  167: 

"The  argument  that  hospital  purposes,  within  the 
meaning  of  Article  XIII,  section  Ic,  of  the  Constitu- 
tion and  section  214  of  the  P^evenue  and  Taxation  Code 
are  the  equivalent  of  a  proper  public  purpose  under 
Article  IV,  section  31,  of  the  Constitution,  was  con- 
sidered and  rejected  in  Doctors  Hospital  v.  County  of 
Santa  Clara,  supra  (see,  also,  23  Cps.  Cal.  Atty.  Gen. 
T3oT)   Kaufman ,  P.  J.,  pointed  out  in  the  Doctors 
Hospital  case  that  since  hospitals  are  not  compelled 
to  engage  in  such  hospital  purposes  as  vjould  also  be 
proper  public  purposes,  a  gift  to  a  hospital,  in  the 
form  of  a  cancellation  of  county  taxes  V7hich  were  a 
lien  on  the  hospital  property,  cannot  be  sustained  by 
the  application  of  the  public  purpose  exception  to 
Article  IV,  section  31,  of  the  Constitution."   (See, 
also,  7  Ops.  Atty.  Gen.  172,  173.) 

Also  involved  here  are  the  provisions  of  Section  24  of 
Article  13  of  the  State  Constitution  prohibiting  a  city  and  county 
from  granting  or  donating  real  estate,  personal  property  or  any- 
thing in  aid  of  or  for  any  religious  creed,  church  or  sectarian 
purpose  whatever  or  from  helping  to  support  or  sustain  any  hospital 
controlled  by  any  religious  creed,  church  or  sectarian  denomination 
whatever.   Howiver,  in  view  of  what  has  heretofore  been  stated  I 
find  it  unnecessary  to  determi-ne  whether  an  arbitrary  reduction  '^i\ 
the  price  of  the  vacated  rtreet  area  would  be  in  violation  of  thase 
constitutional  provisions. 

In  sur.iTT.ary,  you  are  advised  that  the  Board  of  Supervisors 
cannot  reduce  the  appra')L;ed  value  of  vacated  street  area  without 
competent  evidence  of  value  beiiig  supplied  tc  it  so  that  it  may  make 
a  judgment  as  to  whether  the  appraised  value  submitted  by  the 
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Director  of  Property  is  valid.   In  the  absence  of  such  evidence, 
the  appraisal  of  the  Director  of  Property  must  be  accepted. 

Very  truly  yours , 


TH0M5  M.  C*  CONNOR 
~^  City  Attorney 


U 
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Retirement  Board 

San  Francisco  City  and  County 

Employees'  Retirement  System 
A50  McAllister  Street 
San  Francisco,  California  94102 

Attention;  Mr.  Daniel  Mattrocce,  Secretary 
and  General  Manager 

Subject:    Status  of  Elected  Member  of  Retirement 
Board  VTiile  Absent  on  Military  Leave 

Gentlemen: 

You  have  requested  my  advice  regarding  the  status  of 
Mr.  Philip  J.  Kearney,  an  elected  member  of  the  Retirement  Board, 
during  the  period  of  his  current  absence  on  military  leave. 

It  is  my  understanding  that  Mr.  Kearney  is  now  on 
active  military  duty  with  the  U.  S.  Department  of  the  Army.   In 
connection  therewith,  he  has  been  allowed  military  leave  from  his 
position  as  an  employee  in  the  Real  Estate  Department.   This  leave 
commenced  on  January  27,  1969,  and  is  to  extend  for  a  period  of 
153  days.   During  his  period  of  duty  he  will  be  assigned  to  the 
Presidio  of  San  Francisco.   His  military  superiors  have  consented  to 
his  continuing  to  serve  as  a  member  of  the  Retirement  Board,  and 
have  granted  to  him  the  privilege  of  absenting  himself  from  military 
duty  on  Wednesday  afternoons  so  that  he  may  attend  and  participate 
in  the  regular  meetings  of  the  Retirement  Board. 

By  virtue  of  the  provisions  of  Section  153  of  the  Charter, 
military  service  constitutes  a  sufficient  ground  for  a  leave  of 
absence  to  Mr.  Kearney. 

The  legal  issue  presented  is  this:   Is  it  permissible 
for  Mr.  Kearney  to  continue  to  serve  as  a  member  of  the  Retirement 
Board  during  the  described  period  of  his  military  leave. 
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As  a  member  of  the  Retirement  Board,  Mr.  Kearney  is  an 
officer  of  the  City  and  County  of  San  Francisco  (Charter  §§4  and 
159) .   the  office  thus  occupied  by  Mr.  Kearney  is  not  one  of  profit; 
and  this  by  reason  of  the  recitation  in  Charter  Section  159  that 
members  of  the  Retirement  Board  serve  thereon  without  compensation. 

Fundamental  to  the  issue  presented  herein  is  the 
principle  and  policy  that  the  right  to  hold  public  office  is  a 
valuable  right  of  citizenship.   It  is  said  that  the  exercise  of 
this  right  should  not  be  prohibited  or  curtailed  except  by  plain 
provision  of  law.   Ambiguities  in  the  law  must  be  resolved  in 
favor  of  eligibility  to  public  office.   Carter  v.  Commission  on 
Qualifications,  14  Cal.  2d  182. 

Under  certain  circumstances,  the  law  prohibits  the 
simultaneous  occupation  of  two  public  offices.   The  dual  occupa- 
tion of  public  office  is  sometimes  proscribed  by  constitution  or 
statute,  and  at  other  times  under  principles  of  common  law.   In 
either  context,  the  prohibitions  against  such  duality  in  office 
are  usually  based  upon  an  element  of  incompatibility.   Uhere  the 
functions  and  duties  of  separate  public  offices  are  inherently 
inconsistent  or  repugnant,  or  where  antagonism  would  result  in  any 
attempt  by  one  person  to  discharge  the  duties  of  both  offices, 
the  law  forbids  dual  occupation.   (40  Cal.  Juris. (2)  667-674) 

Basically,  tiie  common  law  prohibition  is  premised  upon 
that  concept  of  conflict  or  repugnancy.   The  statutory  prohibition 
is  most  frequently  based  upon  the  same  concept,  but  need  not 
necessarily  be. 

In  the  Kearney  situation,  I  see  no  common  law  conflict. 
It  would  appear  certain  that  under  no  ascertainable  circumstance 
might  it  be  conceived  that  the  content  of  duties  performed  by 
Mr.  Kearney  for  the  United  States  Army  would  conflict  with  any 
matter  presented  to  the  Retirement  Board  under  its  local  functions 
and  responsibilities. 

Charter  Section  142,  in  the  last  paragraph,  contains  a 
statutory  prohibition  against  dual  occupation  of  public  office, 
but  the  language  thereof  creates  a  proscription  only  as  to  "Any 
person  holding  a  salaried  office  under  the  City  and  County  ..." 
As  indicated  above,  and  although  Mr.  Kearney  is  an  officer  of  the 
City  and  County,  his  office  is  not  'salaried."  Hence,  Charter 
Section  142  does  not  forbid  the  duality  under  consideration. 

Section  20  of  Article  IV  of  the  California  Constitution 
orovides  that: 
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"No  person  holding  any  lucrative  office  under 
the  United  States,  or  any  other  power,  shall  be 
eligible  to  any  civil  office  of  profit  under  this 
State  ..." 

In  my  opinion,  this  constitutional  prohibition  against 
duality  does  not  apply  to  the  Kearney  situation  by  reason  of  the 
fact  that  membership  on  the  local  Retirement  Board  does  not  con- 
stitute a  'civil  office  of  profit  ..."  even  were  we  to  assume 
that  such  membership  on  our  purely  local  and  municipal  board  was 
the  occupation  of  an  office  'under  this  State  .  .  .  ' 

In  reaching  this  conclusion,  I  deem  it  necessary  to  dis- 
tinguish our  instant  case  from  two  California  Supreme  Court 
decisions  during  the  L'orld  VJar  II  period,  and  0:>inion  No.  3444 
(12/9/42)  of  my  predecessor,  John  J.  O'Toole.   The  first  of  such 
cases  is  HcCoy  v.  Board  of  Supervisors,  IG  Cal.  2d  193,  and  the 
second  is  People  ex.  rel.  Happell  v.  Sischo,  23  Cal.  2d  478. 

Each  case  involved  the  application  of  the  above-noted 
Section  20  of  Article  IV  of  the  California  Constitution  to  the 
entry  into  military  service  of  a  public  officer.   In  the  McCoy 
case,  the  officer  involved  was  the  Chief  Engineer  of  Building 
and  Safety  of  Los  Angeles  County.   He  became  a  commissioned  officer 
in  the  United  States  Marine  Corps.   The  Sischo  case  involved  a 
Superior  Court  Judge  of  Merced  County  who  became  a  commissioned 
officer  in  the  United  States  Army  Air  Corps.   Also  pertinent  to 
our  present  consideration  is  the  element,  pointed  out  in  the  noted 
cases,  that  commissioned  officer  status  was  deemed  to  involve  a 
"lucrative  office  under  the  United  States."  It  is  also  clear  from 
each  case  that  the  "office  .  .  .  under  this  State"  was  an  office 
"of  profit. " 

In  the  McCoy  case,  which  holding  was  later  followed  by  the 
same  court  in  the  Sischo  decision,  it  was  determined  that  public 
policy  favored  the  military  service  of  the  concerned  officer;  and 
the  court  refused  to  hold  that  Section  20  of  Article  IV  of  the 
Constitution  could  result  in  a  termination  of  the  local  office 
holder's  rights  because  of  his  acceptance  of  an  office  under  the 
United  States.   In  order  to  preserve  the  incumbency  of  the  local 
officer,  the  court  held  that  the  person's  rights  to  the  office 
were  "suspended"  while  he  was  rendering  temporary  service  to  the 
United  States  under  a  military  commission. 

It  seems  evident  to  me  that  such  determination  is  necessary 
only  if  the  constitutional  provision,  on  the  facts  of  a  given  case, 
appears  applicable.   In  both  McCoy  and  Sischo  the  court  was  dealing 
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with  a  "lucrative  office  under  the  United  States"  as  well  as  x^ith 
a  ''civil  office  of  profit  under  this  State.''  In  the  Kearney 
situation,  it  is  not  necessary  that  a  'suspension"  be  determined 
in  order  to  insure  against  loss  of  local  office  because  of  tempo- 
rary entry  into  the  military  service  of  the  United  States.   Since 
the  Section  20  of  Article  IV  conflict  is  not  present  in  a  situa- 
tion such  as  Kearney's,  I  do  not  believe  that  the  Supreme  Court 
would  herein  follov;  the  reasoning  adopted  in  McCoy  and  Sischo 
upon  the  "suspension"  conclusion. 

Regarding  City  Attorney  Opinion  3444,  I  express  the  same 
view.   Mr.  0' Toole  was  therein  considering  a  member  of  the  Board 
of  Supervisors  of  the  City  and  County  who  was  entering  into 
service  as  a  commissioned  officer  in  the  United  States  Navy. 
That  opinion  adopted  all  of  the  reasoning  of  the  McCoy  case 
because  the  occupancy  of  the  salaried  office  of  supervisor  was 
clearly  a  "civil  office  of  profit"  within  the  accepted  meaning  of 
Section  20  of  Article  IV  of  the  State  Constitution. 

As  pointed  out  above  regarding  McCoy  and  Sischo,  it  seems 
clear  that  the  conclusion  reached  by  my  predecessor  must  now  be 
distinguished  upon  the  basis  that  Mr.  Kearney's  local  office  is 
held  without  compensation. 

For  all  of  the  reasons  set  forth  above,  it  is  my  opinion 
that  Mr.  Kearney  may  continue  to  serve  upon  the  Retirement  Board 
during  the  period  of  his  military  leave. 

Very  truly  yours, 


^'^  THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  Joseph  E.  Tinney 

Assessor 

101  City  l-Iall 

San  Francisco,  California  94102 

Re:  Assessment  Appeals  Board  No.  1398/1958 
Orpheum  Building  Company 

Dear  Mr.  Tinney: 

This  refers  to  your  letter  of  December  31,  1968,  relating 
to  the  claim  for  refund  of  taxes  for  the  1957-68  tax  year  by  the 
Orpheum  Building  Company.  Your  letter  includes  a  copy  of  a  letter 
dated  December  26,  1963  to  the  Assessment  Appeals  Board  from  the 
attorney  for  the  taxpayer  to  the  effect  that  an  assessment  appeals 
board  has  jurisdictional  authority  to  grant  a  refund  of  taxes  paid 
for  the  1957-68  year  because  of  the  claimed  failure  of  the  taxpayer 
to  receive  notice  of  the  amount  of  assessment  pursuant  to  Section 
619  of  the  Revenue  and  Taxation  Code. 

The  applicant  taxpayer  contends  that  the  Assessment  Appeals 
Board  has  authority  to  grant  a  refund  based  upon  the  following 
reason:   Section  1603  of  the  Revenue  and  Taxation  Code  provides 
in  part: 

"Any  taxpayer  may  petition  said  Board  for  a  reduction 
in  an  assessment  and  a  proportionate  reduction  or  refund 
of  the  taxes  extended  thereon  by  filing  an  application 
pursuant  to  Section  1507  or  5097."  (Emphasis  added.) 

Section  1507  of  the  Revenue  and  Taxation  Code  deals  with 
reductions  in  assessments  by  the  local  board  and  the  content  of 
applications  therefor.   Section  5097  of  the  Revenue  and  Taxation 
Code  provides  in  part: 

"No  order  for  a  refund  under  this  article  shall  be 
made  except  on  a  claim  (a)  verified  by  the  person  who 
paid  the  tax  .  .  .  (b)  filed  within  3  years  after 
making  payment  .  .  .  An  application  for  a  reduction 
in  an  assessment  filed  pursuant  to  Section  1507  shall 
also  constitute  a  sufficient  claim  for  refund  under 
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this  section  if  the  applicant  states  in  the  application 
that  the  application  is  intended  to  constitute  a  claim 
for  refund.   If  the  applicant  does  not  so  state,  he  may 
thereafter  and  within  the  period  provided  in  subdivision 
(b)  file  a  separate  claim  for  refund  of  taxes  extended 
on  the  assessment  which  applicant  applied  to  have  reduced 
pursuant  to  Section  1307  ..." 

It  should  be  noted  that  the  article  referred  to  in  Section 
5057  (supra)  is  Article  1  of  Chapter  5  of  Part  9  of  Division  1  of 
the  Revenue  and  Taxation  Code  entitled  "Refunds  Generally,"  Said 
article  commences  with  Section  5096  which  provides  in  part; 

"On  order  of  the  board  of  supervisors  any  taxes  paid 
before  or  after  delinquency  shall  be  refunded  if  they 
were:   .  ,  .   (b)  erroneously  or  illegally  collected." 

It  is  the  applicant's  contention  that  the  reference  in 
Section  1603  to  Section  5097  confers  upon  the  Assessment  Appeals 
Board  the  same  power  to  make  refunds  for  erroneously  or  illegally 
collected  taxes  conferred  by  Section  5096(b)  on  the  Board  of 
Supervisors.   I  do  not  concur  in  this  contention. 

Erroneously  or  illegally  collected  taxes  paid  before  or 
after  delinquency  can  be  refunded  only  upon  an  order  of  the  Board 
of  Supervisors  in  accordance  with  the  provisions  of  Section  5095 
of  the  Revenue  and  Taxation  Code.   The  authority  of  the  Assessment 
Appeals  Board  is  contained  in  Article  1  of  Chapter  1  of  Part  3  of 
Division  1,  commencing  with  Section  1601  of  the  Revenue  and  Taxa- 
tion Code.   It  makes  no  provision  authorizing  assessment  appeals 
boards  to  order  refunds  of  erroneously  or  illegally  collected 
taxes.  The  reference  to   Section  5097  in  Section  1503  specifically 
applies  to  refunds  due  to  reductions  in  assessments.   Section  5097 
merely  provides  that  an  application  for  reduction  of  assessment 
shall  constitute  a  claim  for  refund  if  the  intention  that  it  does 
so  appears  on  the  face  of  the  application.   It  does  not  confer 
authority  upon  an  assessment  appeals  board  to  order  a  refund  of 
erroneously  or  illegally  collected  taxes  such  as  Section  5095 
confers  upon  a  board  of  supervisors.   If  the  Legislature  intended 
to  confer  such  authority  on  an  assessment  appeals  board  it  could 
easily  have  done  so  by  amending  Section  5095  to  specifically  apply 
to  assessment  appeals  boards. 

The  mutual  references  in  the  above  referred  to  Revenue 
and  Taxation  Code  sections  indicates  that  the  Legislature  merely 
desired  to  obviate  the  necessity  of  the  filing  of  a  separate  claim 
for  refund  before  the  Board  of  Supervisors  when  the  refund  is  pur- 
suant to  a  reduction  in  assessment  on  the  local  role  and  not  to 
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confer  jurisdiction  upon  the  boartl  to  determine  whether  taxes  have 
been  erroneously  or  illesally  collected. 

Applicant's  claim  that  it  is  entitled  to  a  refund  is 
based  upon  the  contention  that  it  did  not  rece5,ve  notice  of  assess- 


on  jjecemuGr  '■iv.ii   uaat.  sucii  xivl.x'^g   v/atj  iiui.  recexveu,    kjh    mc-  uuiicii. 
hand  your  letter  states:   "The  assessment  notice  was  mailed,  to  the 
same  address  that  all  correspondence  has  been  directed  for  many 
years . " 

The  applicant  quotes  a  portion  of  Section  619  of  the 
Revenue  and  Ta::ation  Code  which,  quoted  in  its  entirety,  provides 
as  follows: 

"The  assessor  shall,  upon  or  prior  to  completion 
of  the  local  roll,  either: 

''(a)  Inform  each  assessee  of  real  property  on  the 
local  secured  roll  whose  property's  full  cash  value 
has  increased  of  the  assessed  value  of  that  property 
as  it  shall  appear  on  the  completed  local  roll;  or 

"(b)  Inform  each  assessee  of  real  property  on  the 
local  secured  roll,,  or  each  assessee  on  the  local  secvired 
roll  and  each  assessee  on  the  u/asecured  roll,  of  the 
assessed  value  of  his  real  property  or  of  both  his  real 
and  his  personal  property  as  it  shall  appear  on  the 
completed  local  roll. 

"The  information  given  by  the  assessor  to  the 
assessee  pursuant  to  subdivisions  (a)  or  (b)  shall  in- 
clude a  notification  of  hearings  by  the  county  board 
of  equalization,  Xirhich  shall  include  the  period  during 
V7hich  assessm.ent  protests  v?ill  be  accepted  and  the 
place  where  they  may  be  filed. 

"This  information  shall  also  include  the  assess- 
ment ratio  for  the  county  as  provided  in  Section  401 
and  the  full  cash  value  of  the  property. 

'  'This  in  formation  shall  be  fvtrni  shed  by  the 
assessor  to  tne  as_sesse^  b_y  regular  United  States 
inair  directed  to  ~him  at  his~'latest"'~address  kno'mi 
to  the  assessor. 
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"The  failure  of  the  assessee  to  receive  this 
information  shaTl  not  in  any  way  affect  tHe  validity 
jssment  or  the  validity  of  any  taxes 


of  any  assessment  or  the  validity 

levied  pursuant  thereto."   (EtnpHasis  a33ed7y 

That  portion  of  Section  619  which  I  have  underscored, 
omitted  from  the  December  25,  1968  letter  addressed  to  the  Assess- 
ment Appeals  Board,  sets  forth  the  language  of  the  provision  of 
the  law  which  is  determinative  of  this  matter.   The  attorney  for 
applicant  in  the  same  letter  cited  Gaumer  v.  Tehama  County,  247 
Cal.  App.  2d  548  (1955);  and  Tamco  Development  Company,  et  al. 
V.  County  of  Del  Norte.  250  ACA  579  (1958)  and  correctly  stated 
that  tHese  cases  held  in  accordance  wj.th  the  last  paragraph  of 
Section  519  (supra)  that  it  is  the  failure  of  the  assessor  to  mail 
notice  that  affects  the  validity  of  the  assessment  and  taxes  levied 
pursuant  thereto.  The  failure  of  the  assessee,  however,  to  receive 
the  notice  spec i fie all^'^  does  not  in  any  way  affect  the  assessment 
or  the  taxes  levied  pursuant  thereto. 

Accordingly,  assuming  the  statement  in  3^our  letter  is 
correct  factually,  it  is  my  conclusion  that  since  the  notice 
required  by  Section  519  was  mailed  in  accordance  with  the  provi- 
sions of  said  section,  the  failure  of  the  assessee  to  receive  the 
same  neither  affects  the  assessment  or  the  taxes  levied  pursuant 
thereto  and  that  further,  the  Assessment  Appeals  Board  is  without 
authority  to  order  a  refund  in  accordance  with  the  provisions  of 
Section  5055(b)  and  that  if  applicant  can  prove  that  no  notice  was 
mailed  as  required  by  Section  519  (supra) ,  its  recourse  is  to  have 
the  matter  set  before  the  Board  of  Supervisors  for  determination. 

A  copy  of  this  letter  is  being  sent  to  the  Assessment 
Appeals  Board  and  to  the  attorney  for  the  applicant. 

Very  truly  yours. 


WRL 

THOKAS  M.    O'COMTOR 

City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Delinquency  Prevention  Commission; 

Authority  and  Status  of  Members  Thereof 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  January  17,  1969,  in 
which  you  advise  that  the  members  of  the  subject  Commission  have 
raised  a  number  of  questions  with  respect  to  said  Commission's 
operations. 

Specifically,  the  members  of  the  Commission  have  inquired 
as  to  which  agency  of  local  government  should  arrange  for  appro- 
priate swearing-in  ceremonies  and  how  appropriate  indicia  of  author- 
ity may  be  issued  to  the  members. 

The  enabling  legislation  empowering  the  Board  of  Supervisors 
to  establish  a  delinquency  prevention  commission  is  to  be  found  in 
Section  535.5  of  the  Welfare  and  Institutions  Code,  whi-ch  is  part 
of  the  Amold-Kennick  Juvenile  Court  Law,   (Welfare  &   Institutions 
Code,  §0   500-914.)   Hence,  it   is  part  and  parcel  of  the  Juvenile 
Court  and,  in  my  opinion,  the  Juvenile  Court  would  be  the  proper 
agency  of  local  government  to  arrange  for  the  appropriate  swearing- 
in  ceremony  and  the  issuance  of  appropriate  indicia  of  authority 
to  the  members  of  the  Commission. 

The  oath  of  office,  required  by  the  State  Constitution  and 
as  set  forth  therein  (Cal.  Const.  Art,  ZX,  §3),  may  be  taken  before 
any  officer  authorized  to  administer  oaths.   (Gov,  Code  §1362) 
Included  among  the  officers  authorized  to  administer  oaths  are: 
judges,  justices,  notaries  public  (Code  of  Civ,  Proc,  S2093),  every 
executive  and  judicial  officer  (Gov.  Code  C1225),  every  coxonty 
officer  and  his  deputies  (Gov.  Code  £24057),  the  mayor  of  a  city 
(Gov.  Code  5  40603)  and  the  jury  commissioner  (Code  of  Civ,  Proc, 
g204c). 

Very  truly  yours, 


JJS  THOI^S  M.  O'CONNOR 

City  Attorney 


Lstter  Opinion  Ho.  59-15 


January  28,  1969 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:  Objections  of  the  Cultural  Activities 
Committee  and  Board  of  Supervisors  to 
the  Grand  Fountain  Sculpture  for  Phase 
I -A  of  Ferry  Park 

Dear  Mr.  Dolan: 

Your  letter  dated  January  23  respecting  what  the  Cul- 
tural Activities  Committee  or  the  Board  of  Supervisors  may  do  if 
they  so  desire  in  voicing  their  objections  to  the  Grand  Fountain 
Sculptiore  to  be  constructed  in  Phase  I-A  of  Ferry  Park  has  been 
received. 

Ordinance  No.  2o0-o5,  finally  passed  by  the  Board  of 
Supervisors  on  October  17,  19C6,  approved  a  Joint  VJorking  Agree- 
ment dated  December  7,  1966,  between  the  City  and  County  of  San 
Francisco  and  the  Redevelopment  Agency  wherein  the  Agency  agreed 
to  assume  responsibility  for  the  development  and  construction  of 
Phase  I-A  of  Ferry  Park. 

The  agreement  provides,  inter  alia: 

"The  Agency  agrees  to  furnish  copies  of  all 
preliminary  and  final  plans  and  specifications, 
and  copies  of  all  contracts  in  connection  with  the 
design,  landscaping,  art  work  and  construction  of 
such  park  to  the  Director  of  Public  Works  and  the 
Recreation  and  Park  Commission  for  review,  and 
obtain  the  approval  of  such  director  and  commission 
prior  to  entering  into  any  such  contract. 

"No  work  of  art  or  structure  shall  be  con- 
tracted for  or  placed  or  erected  on  any  of  the 
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property  herein  involved  unless  a  design  or  model  of 
the  same,  as  required  by  the  Art  Commission,  together 
with  the  proposed  location  of  such  work  of  art  or 
structure,  shall  first  have  been  submitted  to,  and 
approved  by  the  Art  Cotnmission," 

r  The  Recreation  and  Park  Commission  by  Resolutions 

Nos,  5835,  dated  September  0,  1955,  and  7755,  dated  November  27, 
1968,  approved  the  final  plans  and  specifications  for  Phase  I-A 
of  Ferry  Park  and  by  Resolution  Roo  7752,  dated  December  4,  1968, 
approved  the  final  plans  and  specifications  for  the  Grand  Fountain 
Sculpture  to  be  constructed  in  such  park. 

The  Director  of  Public  Works,  by  letters  dated  September 
29,  1965,  May  25,  1957,  and  August  25,  1957,  as  amended  by  letter 
dated  March  15,  1958,  approved  the  final  plans,  specifications 
and  model  for  Ferry  Park  Phase  1-A  and  the  Grand  Fountain  Sculp- 
ture to  be  constructed  thereon. 

|i  The  Art  Commission,  by  Resolution  dated  January  5,  1969 

'     (the  nvimber  not  yet  designated) ,  reaffirmed  its  approval  of  the 
Grand  Fountain  Sculpture  design  for  the  Ferry  Park  plan  as  embod- 
ied in  Resolution  No.  9059,  dated  May  1,  1957. 

The  Chief  of  the  Engineering  Division  for  the  Redevelop- 
ment Agenc)''  has  advised  that  the  final  contract  for  the  construc- 
tion of  the  fountain  will  be  submitted  for  approval  to  the 
Recreation  and  Park  Commission  and  the  Director  of  Public  Works 
within  the  next  45  days  after  which  the  contract  will  be  executed 
by  the  Redevelopment  Agency  and  the  builders. 

I  In  view  of  the  above  working  agreement  wherein  the  City 

and  County  of  San  Francisco  has  agreed  with  the  Redevelopment 
Agency  that  the  Agency  would  assume  the  responsibility  for  the 
construction  of  Phase  I-A  of  Ferry  Park  and  the  art  work  thereon 
subject  to  the  approval  of  the  Director  of  Public  Works,  the 
Recreation  and  Park  Commission  and  the  Art  Commission  inter  alia, 
and  such  approval  has  been  obtained  for  all  work  to  date,  it  is 
my  opinion  that  the  Cultural  Activities  Committee  or  the  Board  of 
Supervisors  may  not  interfere  with  or  seek  to  prevent  the  consum- 
mation of  this  work.  V/hils  the  final  contract  for  the  construc- 
tion of  the  Grand  Fountain  Sculpture  has  yet  to  be  approved  by 
the  Recreation  and  Park  Commission  and  the  Director  of  Public 
V7orks,  these  departments  heretofore  have  approved  all  final  plans 
and  specifications  of  the  Grand  Fountain  Sculpture. 
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Paragraph  4  o£  the  working  agreement  limits  the  land 
acquisition  costs  to  $752,500,00  and  park  construction  costs, 
including  landscaping  and  art  work  to  $547,500,00,  with  the  pro- 
vision that  any  surplus  remaining  in  the  land  acquisition  alloca- 
tion may  be  transferred  to  the  park  construction  allocation  on 
recommendation  of  the  City's  Director  of  Public  Works,  Chief 
Administrative  Officer,  Controller  and  the  Recreation  and  Park 
Commission,   In  the  event  that  the  art  work  should  exceed  such 
allocation  then,  of  course,  the  City  could  refuse  to  appropriate 
any  further  funds. 


Very  truly  yours. 


RJH  TI-IOMS  M.   O'CONNOR 

City  Attorney 


Letter  Opinion  No.    69-16 


February  13,   1969 


Ilr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  Board  of  Supervisors 
or  a  Committee  Thereof  to  Hold 
Hearings  Re  Disposition  of 
Unallocated  Utility  Funds 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  inquiry  reading  as  follows; 

"At  our  Board  meeting  last  Monday,  Supervisor 
William  C.  Blake  called  the  attention  of  his  colleagues 
to  press  reports  concerning  plans  to  reallocate  reve- 
nues within  our  public  utilities  structure.  Specifically, 
it  has  been  reported  that  the  General  Manager  of  Public 
Utilities  has  offered  the  i  Mayor  a  plan  to  shift  $500,000 
annually  of  the  Municipal  Railway  deficit  to  Hetch  Hetchy 
Water  Supply  by  transferring  Municipal  Railway  electrical 
operations  and  related  staff  to  the  latter  utility. 

"In  connection  therewith.  Supervisor  Blake  has  tenta- 
tively suggested  that  hearings  be  held  by  our  Finance 
Committee  for  the  purpose  of  considering  a  policy  for 
disposition  of  unallocated  funds  in  the  accounts  of  the 
various  public  utilities,  with  appropriate  observance 
of  Charter  limitations.  Supervisor  Blake  has  indicated 
that  the  hearings  should  be  directed,  in  part  at  least, 
to  the  determination  of  ways  and  means  whereby  the  Board 
of  Supervisors  might  be  vested  with  final  authority  over 
disposition  of  utility  surpluses,  even  though  such  vest- 
ing might  require  approval  by  the  people  in  the  form  of 
a  Charter  amendment  which,  among  other  things,  might  set 
up  a  separate  commission  and  department  for  the  water. 
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transport  and  airport  divisions  under  the  present 
Public  Utilities  Commission. 

"Supervisor  Dorothy  von  Beroldingen  has  expressed 
some  reservation  concerning  the  Finance  Committee's 
power  to  undertake  the  investigation  suggested  by 
Supervisor  Blake,  particularly  in  view  of  the  provisions 
of  Charter  Section  22.   Supervisor  von  Beroldingen  re- 
spectfully asks  that  j^ou  favor  the  Board  with  your 
opinion  as  to  how  it  may  proceed,  if  at  all,  to  pursue 
Supervisor  Blake's  suggestion  in  the  event  that  it  is 
formalized  and  referred  to  an  appropriate  committee  or 
committees  for  action. " 

Section  22  of  the  Charter  prohibits  any  interference  by 
the  Board  of  Supervisors,  its  committees  or  its  members  in  the 
administrative  functions  for  which  the  Chief  Administrative  Officer 
or  his  department  heads  or  any  board  or  commission  is  responsible, 
provided,  however,  that  said  prohibition  in  nowise  restricts  the 
power  of  hearing  and  inquiry  vested  in  the  Board  of  Supervisors  by 
Section  21  of  said  Charter. 

Section  21  of  the  Charter,  in  part,  empowers  the  Board 
of  Supervisors  to  "inquire  into  matters  affecting  the  conduct  of 
any  department  or  office  of  the  city  and  county,  and  for  that 
purpose  [it]  may  hold  hearings,  subpoena  witnesses,  administer 
oaths  and  compel  the  production  of  books,  papers,  testimony  and 
other  evidence  ..." 

The  power  of  inquiry  confemred  by  Section  21  upon  a 
legislative  body  such  as  the  Board  of  Supervisors  is  limited  to 
the  extent  that  the  purpose  thereof  must  have  a  legitimate  and 
reasonable  relationship  to  the  legislative  function  exercised  by 
said  body.   (McGrain  v'.  Daugherty,  273  U.S.  135;  47  S.Ct.  319; 
71  L.Ed.  580;  50  A.L.R.  1;  see  also  City  Attorney's  Opinion  No. 
1235,  dated  March  3,  1953.) 

In  your  letter  you  indicate  that  the  purpose  of  such 
hearings  would  be  directed,  in  part  at  least,  to  the  determination 
of  ways  and  means  whereby  the  Board  of  Supervisors  might  be  vested 
with  final  authority  over  disposition  of  utility  surpluses,  even 
though  such  vesting  might  require  approval  by  the  people  in  the 
form  of  a  Charter  amendment. 

At  the  present  time,  the  Charter  vests  the  powers  of  the 
city  and  ounty  in  the  Board  of  Supervisors,  except  as  reserved 
to  the  people  or  delegated  to  other  officials,  boards  of  commis- 
sions by  said  Charter  (Charter  Section  9) .   The  Charter  creates  a 
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public  utilities  commission  (Section  120)  and  delegates  to  said 
commission  full  charge  of  construction,  management,  supervision, 
maintenance,  extension,  operation  and  control  of  all  public  utili- 
ties of  the  city  and  county  (Section  121).   Specific  procedures 
to  be  followed  in  dealing  x«7ita  utility  receipts  and  disbursements 
including  surplus  funds  are  set  forth  therein  (Section  127)  as 
well  as  a  procedure  for  transferring  utility  surpluses  to  the 
general  fund  provided  certain  specified  conditions  are  found  to 
exist  (Section  129).   In  addition,  the  conditions  under  which, 
and  the  procedures  for,  transferring  funds  from  one  utility  to 
another  are  set  forth  in  Sections  77  and  81  of  the  Charter.  (See 
also  City  Attorney's  Letter  Opinion  No.  57-53-A,  dated  September 
11,  1937.) 

However,  the  Board  of  Supervisors  is  empowered,  on  its 
own  motion,  to  submit  to  the  electorate  proposals  for  amendment 
of  the  Charter  (Cal.  Const.,  Art.  XI,  Sec.  8(h)).   In  the  exercise 
of  this  power  and  in  order  to  assure  the  preparation  and  presen- 
tation of  wise,  well-informed  and  needful  proposals,  the  necessity 
of  investigation  of  some  sort  must  exist  as  an  indispensable 
incident  and  auxiliary  thereto  (In  re  Battelle,  297  Cal.  227). 

Accordingly,  it  is  my  opinion  that  the  Board  of  Super- 
visors has  authority  to  hold  hearings  for  the  purpose  of  consider- 
ing the  need  for  the  form  of  a  possible  Charter  amendment  with 
respect  to  the  method  of  dealing  with  unallocated  funds  in  the 
accounts  of  the  various  public  utilities  and,  as  pointed  out  in 
City  Attorney  Opinion  No.  1235,  supra,  such  hearings  may  properly 
be  conducted  by  the  Finance  Committee  of  the  Board. 

Very  truly  yours, 


J  TO 

THOMAS  M.  O'CONNOR 
City  Attorney 
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February  17,  1969 


Mr.  Elmo  E.  Ferrari,  President 

Police  Commission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Lump  Sum  Pa3rment  of  Accumulated 
Unused  Sick  Leave  to  Police 
Officer  Upon  Retirement  or  Death 

Dear  Mr,  Ferrari: 

You  have  requested  my  opinion  as  to  the  validity  of  a 
proposal  that  your  Commission  adopt  the  following  rule  as  an 
addition  to  the  Rules  and  Procedures  of  the  San  Francisco  Police 
Department : 

"Rule  5.41.1 

"Sick  leave  remaining  to  the  credit  of  a  member 
upon  the  effective  date  of  his  retirement  for 
service  or  disability  or  upon  the  date  of  his 
death  shall  be  disposed  of  as  follows : 

"Upon  Retirement  -  The  member  shall  be  paid  in 
full  for  the  unused  period  of 
accumulated  sick  leave  provided 
that  such  pajnnent  shall  be  limited 
to  a  maximum  of  six  (6)  months 
sick  leave. 

"Upon  Death  -  The  estate  of  such  member  shall  be 
paid  in  full  for  the  unused  period 
of  accumulated  sick  leave  provided 
that  such  pajonent  shall  be  limited 
to  a  maximum  period  of  six  (6) 
months  sick  leave. 
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"The  enactment  of  this  rule  is  not  intended  to 
constitute  additional  compensation  nor  be  a  part 
of  the  rate  of  pay  of  such  member  but  is  reimburse- 
ment for  accumulated  sick  leave  to  the  credit  of 
the  member  and  to  which  he  would  have  been  entitled 
if  he  had  not  retired  or  died." 

Any  proposal  that  a  police  officer  of  the  City  and 
County  be  paid  for  his  accumulated  unused  sick  leave  upon  retire- 
ment or  that,  in  the  event  of  his  death  prior  to  retirement,  the 
amoimt  be  paid  to  his  estate,  calls  for  consideration  of  the  pro- 
visions of  Charter  Section  150, 

Section  150  of  the  Charter  provides,  in  part,  that: 
"The  salary,  wage  or  other  compensation  fixed  for  each  officer 
and  employee  in,  or  as  provided  by  this  charter,  shall  be  in  full 
compensation  for  all  services  rendered.   ..." 

The  compensation  of  police  officers  is  fixed  by  Section 
35,5.1  of  the  Charter  which,  in  part,  provides  for  a  basic  amount 
of  wages  not  in  excess  of  the  highest  basic  amount  of  wa^es  paid 
police  officers  or  patrolmen  in  regular  service  in  the  cities 
included  in  the  certified  list  of  the  Civil  Service  Commission, 
i.e.,  cities  of  100,000  population  or  over  in  the  State  of 
California,  based  upon  the  latest  federal  decennial  census.   In 
addition  to  fixing  the  basic  amount  of  wages  for  police  officers. 
Section  35,5.1  further  provides  that:   "Working  benefits  and  pre- 
mium pay  differentials  of  any  type,  shall  be  allowed  or  paid  to 
members  of  the  police  department  referred  to  herein  only  as  is 
otherwise  provided  in  this  charter," 

Thus,  the  wage,  salary  or  compensation  fixed  for  police 
officers  in  the  Charter  and  which,  by  virtue  of  the  language  of 
Section  150  of  said  Charter  quoted  hereinabove  becomes  the  full 
compensation  for  all  services  rendered,  is  a  basic  amount  of  wages 
not  in  excess  of  the  highest  basic  amount  of  wages  paid  regular 
police  officers  or   patrolmen  in  California  cities  of  100.000  popu- 
lation or  over  plus  such  other  working  benefits  and  premium  pay 
differentials  as  is  otherwise  provided  for  in  the  Charter. 

Among  the  working  benefits  provided  in  the  Charter  is  a 
leave  of  absence  due  to  illness  or  disability,   (Charter  §153.) 
The  Civil  Service  Commission  is  empowered  to  provide  by  rule  for 
such  sick  leave  which  may  be  cumulative  if  not  vised  as  authorized, 
provided  that  the  accumulated  unused  period  of  sick  leave  shall 
not  exceed  six  months  and  subject  to  the  further  limitation  that 


A 
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any  amendment  proposed  by  the  Civil  Service  Commission  to  the  rule 
governing  sick  leave  shall  be  subject  to  approval  of  the  Board  of 
Supervisors . 

Pursuant  to  Section  153  of  the  Charter,  the  Civil 
Service  Commission  has  adopted  a  rule  governing  sick  leave  (Rule  32, 
Civil  Service  Commission) .   Section  9  of  Rule  32  provides  that 
sick  leave  granted  to  members  of  the  uniformed  forces  of  the  Police 
and  Fire  Departments  shall  be  regulated  by  rules  adopted  respec- 
tively by  the  Police  Commission  and  the  Fire  Commission,  which 
rules  and  amendments  thereof,  shall  be  subject  to  the  approval  of 
the  Civil  Service  Commission. 

Accordingly,  in  the  light  of  the  foregoing,  it  is  my 
opinion  that  the  Police  Commission  is  empowered  to  adopt  a  rule 
such  as  you  propose  subject,  however,  to  approval  by  the  Civil 
Service  Commission  and  the  Board  of  Supervisors  and  upon  said 
adoption  and  approval  the  provision  of  said  rule  would  become  a 
"working  benefit"  allowed  by  the  Charter  and,  hence,  not  in  con- 
flict with  the  provisions  of  Section  150  of  the  Charter  quoted 
hereinabove . 

Very  truly  yours, 


JJS  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No,   69-18 


February   19,    1969 


Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  S4102 

Subject:  Municipal  Railway  Electrical 
Personnel  and  Properties; 
Transfer  to  Hetch  Hetchy  Project 

Dear  Mr.  Carr: 

By  letter  dated  January  23  you  have  asked  for  advice  upon 
the  legal  implications  of  a  proposal  suggested  by  Mayor  Alioto 
whereby  the  electrical  personnel  and  properties  now  under  the  juris- 
diction and  control  of  the  Municipal  Railway  would  be  transferred 
to  the  jurisdiction  and  control  of  the  Hetch  Hetchy  Project.  There- 
after, the  Municipal  Railway  would  no  longer  maintain  its  own  power 
facilities  and  have  its  own  personnel  in  power  service,  but  all  of 
the  same  would  be  controlled  by  Hetch  Hetchy.   Electrical  power 
needed  to  operate  the  railway  would  be  purchased  "at  the  trolley" 
from  Hetch  Hetchy. 

As  I  understand  the  proposal,  its  effectuation  would  not 
result  in  any  change  in  manpower  or  facility  (property)  service  now 
available  to  the  railwaj'^  utility,  nor  would  it  result  in  any  change 
in  the  nature,  quantity  or  quality  of  the  transportation  service 
now  available  to  the  riding  public.   As  envisioned  in  the  proposal, 
and  confirmed  by  your  own  analysis,  such  transfer  of  electrical 
personnel  and  electrical  properties  from  the  transportation  utility 
to  the  power  utilitj^  could  result  in  financial  and  technical  econo- 
mies of  substantial  benefit  to  the  utilities  structure  and  to  the 
public. 

The  legal  problems  are  framed  in  several  items  of  corres- 
pondence: (1)  you_-  letter  to  me  of  January  23,  with  which  you  have 
forwarded  (2)  your  letter  to  Mayor  Alioto  of  the  same  date  and  (3) 
Mayor  Alioto 's  letter  of  January  15  to  you.   When  read  together. 
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that  correspondence  creates  the  following  Issues  for  my  considera- 
tion: 

(1)  Is  it  legally  permissible  to  transfer  utilities 
personnel  from  the  service  of  one  utility  into 
the  service  of  another  utility;  and,  if  perrois- 
sible,  what  official  action  is  required? 

(2)  Is  it  legally  permissible  to  transfer  property 
from  the  jurisdiction  and  use  of  one  utility 
into  the  jurisdiction  and  use  of  another 
utility;  and,  if  permissible,  what  official 
action  is  required? 

(3)  Whether,  in  the  event  of  such  transfer,  a 
"discount  price"  could  be  established  for 
sales  of  power  from  Hetch  Hetchy  to  the 
Municipal  Railway. 

Regarding  the  first  issue,  you  are  advised  that,  by 
official  action  of  the  Public  Utilities  Commission,  personnel  now 
performing  services  for  one  utility  within  a  certain  civil  service 
class  may  be  assigned  to  perform  services  within  the  same  civil 
service  class  for  another  utility.   This  conclusion  is  applicable 
to  Municipal  Railway  personnel  in  electrical  service  classes  whom 
the  Public  Utilities  Coramissio.n  might  want  to  transfer  for  the  per- 
formance of  identical  service  with  the  Hetch  Hetchy  Project. 

In  my  opinion,  the  affirmation  of  such  authority  in  the 
Public  Utilities  Commission  is  fully  supported  by  the  provisions 
of  Charter  Sections  121  and  20.   Specifically,  Section  121  gives 
to  the  Commission  "charge  of  the  ,  .  ,  management,  supervision 
.  ,  .  operation  and  control  of  all  public  utilities  .  .  .  ." 
(Emphasis  added)   Of  course,  and  by  definition  contained  in  Charter 
Section  122,  the  Municipal  Railway  and  the  Hatch  Hetchy  Project  are 
public  utilities.   The  management"  power  of  the  Commission  is 
broad,  and  would  embrace  the  action  being  consid£red. 

In  addition,   Section  20  (in  the  last  paragraph)  grants 

to  the  Public  Utilities  Commission  power  to  combine,  transfer  nnd 
redistribute,  among  utility  departments  under  its  authority,  the 
several  functions  and  duties  heretofore  assigned  to  some  particular 
utility. 

Hence,  it  seems  clear  that  a  present  function  of  the  rail- 
way utility,  i.e.,  the  operation  of  the  power  S3rstem  supplying 
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electrical  energy  for  running  the  railway,  may  be  transferred  by 
the  will  and  action  of  the  Commission  to  the  power  utility. 

Accordingly,  you  are  advised  that,  for  the  purposes  now 
being  considered,  Municipal  Railway  electrical  power  personnel  may 
be  transferred  to  the  Hetch  Hetchy  Project  for  service  in  the  same 
civil  service  class  or  classes  that  designate  their  existing  service 
in  the  railway. 

It  must  be  noted,  however,  that  as  part  of  the  personnel 
transfer  it  would  be  necessary  to  amend  the  Annual  Salary  Ordinance 
so  as  to  reflect  the  proper  enumeration  of  existing  positions,  by 
class,  redistributed  from  the  railway  utility  to  the  power  utility. 
This  is  in  keeping  with  requirements  contained  in  Charter  Section 
73. 

Regarding  the  second  issue,  I  have  been  informed  that  at 
the  present  time  there  are  certain  power  facilities  or  properties, 
under  the  jurisdiction  of  the  railway,  which  are  employed  in  the 
process  of  supplying  electrical  energy  necessarj?-  for  operating  that 
railway  utility.   The  plan  under  consideration  contemplates  transfer 
of  such  properties  to  the  jurisdiction  of  Hetch  Hetchy,  and,  on 
future  property  constructions  or  acquisitions,  an  initial  absorption 
thereof  into  the  jurisdiction  of  the  power  utility. 

It  is  my  opinion  that  the  management  authority  over  the 
railway  and  power  utilities  given  by  Charter  Section  121  to  the 
Public  Utilities  Commission  is  sufficient  to  empower  the  Gormission 
to  make  such  transfer  of  jurisdiction  and  control  over  the  concerned 
properties.   Further,  it  is  my  view  that  it  is  not  necessary,  in 
order  to  effectuate  the  jurisdictional  transfer  of  properties  from 
the  railway  utility''  to  the  power  utility,  that  the  property  transfer 
provisions  of  the  Administrative  Code  be  followed. 

Chapter  23  of  the  Administrative  Code  of  the  City  and 
County  of  San  Francisco  is  titled  '^Real  Property  Transactions.'' 
Article  II  of  that  chapter  (Sections  23.7  through  23.17)  relates  to 
"Interdepartmental  Transfer  of  Real  Property."  Basically,  these 
code  sections  provide  for  the  transfer  of  "jurisdiction"  over  city- 
owned  property  from  one  "department"  of  city  government  to  another 
department  of  city  governraent.   The  moving  concept  in  the  procedure 
is  that  the  department  favored  by  the  transfer  "can  more  advanta- 
geously use"  the  property  than  can  the  department  from  whose  juris- 
diction the  property  is  removed. 

Procedurally,  the  code  provides  for  initial  request  to  the 
Mayor  for  transfer,  such  request  being  made  by  the  department 


Letter  Opinion  No.  69-18 


Mr.  James  K,  Carr  -4-  February  19,  1969 

desiring  the  transfer;  report  to  the  Mayor  by  the  Director  of 
Property;  and  final  action  by  the  Board  of  Supervisors,  concluding 
the  transfer  by  the  official  action  of  a  resolution.   Except  for  a 
transfer  procedure  which  could  not  be  applicable  in  our  instant 
situation  (see  Admin.  Code  Sec.  23.15)  -  and  this  because  of  the 
complete  management  authority  of  the  Public  Utilities  Commission 
over  the  two  utilities  here  involved  -  ",  .  .  No  property  shall  be 
transferred  from  one  department  to  another  without  the  consent  of 
the  department  having  jurisdiction  over  the  same  .  ,  .  ."  (Sec. 
23.12.) 

We  may  simplify  the  entire  procedure  by  noting  that  the 
"department"  element  is  present  in  two  places:   (1)  one  department 
wants  to  take  the  property  from  another  department,  and  this  upon 
a  claim  that  the  former  can  make  a  more  advantageous  use  of  it  than 
can  the  latter;  and  (2)  the  consent  of  the  latter  is  required  as 
prerequisite  to  a  transfer  of  jurisdiction  over  the  property  to  the 
former.   In  this  regard.  Section  23.10  provides  that: 

"The  officer,  board  or  commission  in  charge  of 
the  department  which  desires  to  have  the  real 
property  transferred  to  it  shall  file  with  the 
mayor  a  request  in  writing  that  the  transfer 
shall  be  made  .  .  .  ," 

As  noted  hereinabove.  Section  23.12  recites  that: 

"No  property  shall  be  transferred  from  one  depart- 
ment to  another  without  the  consent  of  the  depart- 
ment having  jurisdiction  over  the  same  .  .  .  ." 

If  the  Administrative  Code  provisions  are  interpreted  as 
being  intended  to  govern  a  management  decision  by  the  Public  Utili- 
ties Commission  to  shift  jurisdiction  over  utility  property  from 
one  utility  to  another,  when  such  property  is  completely  compatible 
with  the  functions  of  either  utility  involved,  this  incongruity 
would  result:   the  Public  Utilities  Commission  would  first  be  re- 
quired to  file  with  the  Mayor  a  request  for  the  transfer  (Sec.  23.10, 
Admin.  Code),  and  then  the  Mayor  would  be  required  to  request  of  the 
Public  Utilities  Commission,  or  of  the  Municipal  Railway,  completely 
controlled  by  the  management  authority  of  that  same  Commission,  that 
consent  be  given  for  such  transfer.   (Sec,  23.12,  Admin.  Code.) 

Such  a  procedure  would  involve  a  patent  absurdity,  and  it 
is  a  firm  policy  of  law  to  avoid  statutory  interpretations  which  re- 
sult in  absurd  or  meaningless  conclusions.   (Jersey  Maid  Milk 
Products  V.  Brock,  13  Cal(2)  620;  45  Cal.Jur.(2)  631.)  A  reasonable 
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construction  raust  be  impressed  upon  a  legislative  act,  a  construc- 
tion practical  rather  than  technical.   (Groat  Western  Distillery  v. 
Wathen  Distillery  Co.,  10  Cal(2)  442;  Uaeraploy^-ient  Reserves  GoLxin. 
y.  Gt.  Francis  H-~g"s  "Assn.  ,  5G  Cal,App'(T)  271;  45  Cal.  Jur.CT) 
&25-626. )  Consonant  with  the  need  to  avoid  an  absurdity,  and  to 
observe  the  need  for  reasonableness,  we  should  interpret  the  inter- 
departmental transfer  of  real  property  provisions  of  the  Adminis- 
trative Code  as  being  inapplicable  to  a  management  decision,  such 
as  the  one  under  consideration,  of  the  Public  Utilities  Commission. 

The  conclusion  appears  to  be  buttressed  by  the  content  of 
Section  23.8,  as  follows: 

"The  provisions  of  this  article  shall  not  be 
construed  to  abridge,  modify  or  alter  the 
powers  granted  to  the  public  utilities  com- 
mission, pursuant  to  the  provisions  of  section 
93  of  the  charter,  or  any  powers  granted  any 
department  by  any  other  provision  of  the 
charterT"   (Emphasis  added) 

Clearly,  the  comprehensive  management  powers  given  by 
Charter  Section  121  to  the  Public  Utilities  Commission  would  be 
abridged  and  modified  by  a  requirement  that  real  property  juris- 
dictional transfers  v;ithin  the  utilities  structure  be  subject  to 
the  possible  veto  authority  of  any  other  city  and  county  officer 
or  body. 

Hence,  I  conclude  that  the  jurisdictional  property  trans- 
fer in  question  majr  be  effected  by  the  sole  action  of  the  Public 
Utilities  Commission.   However,  and  consistent  with  the  spirit  of 
the  general  procedure  prescribed  by  Section  23.16  of  the  Adminis- 
trative Code,  a  copy  of  any  Public  Utilities  Commission  resolution 
covering  a  jurisdictional  transfer  from  the  railway  utility  to  the 
power  utility  should  be  sent  to  the  Director  of  Property.   In  that 
wajT^,  he  may  keep  the  same  in  his  office  and  make  the  necessary 
record  of  the  transfer."   (See  Sec.  23.16,  Admin.  Code.) 

In  reaching  the  foregoing  conclusion  regarding  a  juris- 
dictional transfer  of  real  property,  I  have  not  been  unmindful  of 
the  fact  that  when,  in  May,  1950,  the  Municipal  Railway  right  of 
way  in  San  Mateo  County  was  transferred  to  the  jurisdiction  of  the 
Water  Department,  the  then-in~force  counterpart  (San  Francisco 
Municipal  Code,  Sees.  153  -  162)  of  current  Chapter  23,  Article  II, 
of  the  Administrative  Code,  was  followed.   That  is,  the  jurisdic- 
tional transfer  was  processed  through  the  Mayor  and  the  Board  of 
Supervisors  -  at  the  request  of  the  Water  Department  "through  the 
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Public  Utilities  Commission, "  and  consented  to   by  the  Municipal 
Railway  "through  the  Public  Utilities  Commission."   (See  Board  of 
Supervisors  Resolution  No.  9867  [Series  of  1939];  Adopted  5/15/50; 
^proved  5/17/50.)   In  my  opinion,  that  procedure  v/as  not  required 
in  1950  -  for  all  the  same  reasons  set  forth  hereinabove,-  and  the 
fact  that  it  was  followed  neither  compels  nor  persuades  me  to  con- 
clude otherwise  than  already  stated  concerning  the  jurisdictional 
transfer  issue  now  under  consideration. 

Finally,  on  the  "discount  price"  question  you  are  advised 
that  if  the  contemplated  transfer  of  personnel  and  property  is 
effected,  Hetch  Hetchy  could  legally  establish  some  favorable  price 
at  v;hich  the  Municipal  Railway  would  purchase  power  "at  the  trolley.' 

Charter  Section  130,  in  the  second  paragraph,  provides 
that  utility  "rates  may  be  fixed  at  varying  scales  for  different 
classes  of  service  or  consumers."  Such  is  consistent  with  general 
principles  of  public  utility  law,  and  it  seems  clear  that  the 
character  and  uniqueness   of  Municipal  Railway  power  operation,  use 
and  consumption  qualify  the  railway  as  being  a  special  class  of  con- 
sumer eligible  for  special  treatment  as  to  rates. 

At  the  present  time,  Hetch  Hetchy  rates  for  electric 
energy  -  which  include  discount  rates  for  City  departments,  the 
Municipal  Railway  as  well  as  other^e  -are  as  established  by  Public 
Utilities  Commission  Resolution  No.  17962  (March  11,  1958),  the  same 
having  been  approved  by  the  Board  of  Supervisors,  pursuant  to  Char- 
ter^Section  130,  in  Resolution  No.  250-58  (Adopted  3/24/58;  Approved 
3/26/58) . 

If,  as  part  of  any  transfer,  the  "discount  price"  intended 
to  be  established  for  the  Municipal  Railway  should  be  other  than  as 
currently  established  under  the  resolutions  just  noted,  such  will 
trigger  the  legal  necessity  for  observing  all  of  the  rate-fixing 
procedures  prescribed  by  Charter  Section  130.   That  is,  the  Public 
Utilities  ComiTiission  would  be  required  to  consider  such  rate  change 
at  a  public  hearing,  after  appropriate  public  notice,  as  demanded 
by  that  charter  provision.   Thereafter,  the  proposed  rate  change 
would  have  to  be  submitted  to  the  Board  of  Supervisors  for  approval. 

You  are  advised  as  above  set  forth  regarding  the  legal 
issues  submitted. 

Very  truly  yours. 


WFB 


THOMAS  M.    O'CONNOR 
City  Attorney 
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Honorable  John  A,  Ertola 
President,  Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California  94102 

Re:  Ordinance  Prohibiting  Hitchhiking 
from  Sidewalk 

Dear  Supervisor  Ertola: 

This  refers  to  your  request  concerning  an  ordinance  which 
would  make  it  unlawful  for  any  person  to  stand  on  the  sidewalk  for 
the  purpose  of  soliciting  a  ride  from  the  driver  of  any  vehicle. 
You  refer  to  section  21957  of  the  Vehicle  Code  which  provides: 

"No  person  shall  stand  in  a  roadway  for  the 
purpose  of  soliciting  a  ride  from  the  driver  of 
any  vehicle." 

Section  530  of  the  Vehicle  Code  defines  a  roadway  as 
"that  portion  of  a  highway  improved,  designed,  or  ordinarily  used 
for  vehicular  travel."  A  sidewalk  is  defined  in  section  555  of 
the  Vehicle  Code  as  "that  portion  of  a  highway  other  than  a  road- 
way set  apart  by  curbs,  barriers,  markings  or  other  delineation 
for  pedestrian  travel.   Thus  the  areas  defined  as  sidewalks  and 
roadways  are  mutually  exclusive  and  a  person  soliciting  a  ride 
from  the  sidewalk  cannot  be  held  to  have  violated  section  21957 
of  the  Vehicle  Code  (supra) .   Section  620  of  the  Vehicle  Code 
provides,  in  part,  as  follows: 

"The  term  'traffic'  includes  pedestrians  .  .  . 
while  using  any  highway  for  purposes  of  travel." 

A  sidewalk  is  part  of  a  highway  according  to  section  555  of  the 
Vehicle  Code  (supra).   Section  467  of  the  Vehicle  Code  provides, 
in  part:   "A  pedestrian  is  a  person  who  is  afoot  ..."  Accord- 
ingly, a  person  who  is  afoot  whether  upon  the  roadway  or  sidewalk, 
whether  in  motion  or  not,  and  whether  engaged  in  soliciting  a 
ride  or  some  other  activity,  is  a  pedestrian. 
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In  the  leading  case  of  Pipoly  v.  Benson  (1942)  20  C.2d 
366,  the  California  Supreme  Court,  on  page  369  of  the  decision, 
states: 

"Where  'municipal  affairs '  are  concerned  the 
Constitution  gives  authority  to  local  governments 
to  make  and  enforce  laws  and  regulations  subject 
only  to  the  provisions  of  their  charters.   (Const., 
art.  XI,  §6.)  As  to  such  matters  local  regulations 
are  superior  to  the  provisions  of  a  state  statute 
if  there  is  conflict  between  the  two.   (Cases  cited) 
The  regulation  of  traffic  upon  the  streets  of  a 
city,  however,  is  not  one  of  those  municipal  affairs 
over  which  the  local  authorities  are  given  a  power 
superior  to  that  of  the  Legislature.   (Cases  cited) 
The  state's  control  over  the  regulation  of  traffic 
includes  the  reciprocal  rights  and  duties  existing 
between  motor  vehicle  traffic  and  pedestrian  traffic 
which  conflict  between  state  and  local  regulation 
is  conceimed.   (Cases  cited)  In  such  a  field  as 
that  presented  in  this  case  where  the  particular 
matter  is  outside  the  limited  groups  of  'municipal 
affairs,'  it  is  clear  that  local  regulations  upon 
the  subject  may  be  enforced  only  if  they  'are  not  in 
conflict  with  general  laws.'   (Contst.  ,art,  ZI,  §11.)" 

And  on  page  372  the  court  states  as  follows: 

"On  this  appeal  plaintiffs  urge  that  the  ordinance 
involved  is  unconstitutional  since  it  invades  a  field 
of  traffic  regulation  which  the  Legislature  intended 
to  occupy  fully.  We  think  this  contention  is  correct. 
Vehicle  Code,  section  458,  which  is  found  in  division 
IX,  chapter  II  of  that  code,  provides:   'The  provisions 
of  this  division  are  applicable  and  uniform  throughout 
the  State  and  in  all  counties  and  municipalities  therein 
and  no  local  authority  shall  enact  or  enforce  any  ordi- 
nance on  the  matters  covered  by  this  division  unless 
expressly  authorized  herein.  '   Ex^press  authorization 
has  been  granted  for  local  control  over  such  matters 
as  regulating  processions,  the  operation  of  vehicles 
for  hire  and  regulating  traffic  by  means  of  officers 
or  traffic  signals.   (Vehicle  Code,  §459.)  Local 
authorities  are  also  authorized  to  enact  special  rules 
and  regulations  dealing  with  parking  of  vehicles. 
(Vehicle  Code,  §472.)   The  regulation  of  pedestrian 
traffic  in  its  use  of  the  public  roadways,  however,  is 
not  a  matter  concerning  which  express  authorization 
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has  been  given  for  local  regulation.   (See  Quinnv. 
Rosenfeld,  15  Cal.  (2d)  486,  490  [102  P.  (2d)  317].) 
It  tollows  that  if  the  use  of  public  roadways  by 
pedes tirian  traffic  is  a  'matter  covered'  by  the  pro- 
visions of  division  IX  of  the  Vehicle  Code,  the 
Legislature's  intent  to  occupy  that  field  of  regula- 
tion fully  is  clearly  indicated  by  section  458  of 
that  code." 

(See  also  Fuentes  v.  Lin,^^  (1942)  21  C.2d  59.) 

The  decision  in  the  Pipoly  case  has  been  the  basis  for 
numerous  decisions  which  have  held  ordinances  invalid  on  the 
grounds  that  they  conflicted  with  general  law  on  the  subject  of 
traffic  control  either  expressly  or  by  implication.   In  Mervynne 
v.  Acker  (1961)  189  Cal.  App.  2d  553,  page  561,  the  court  states 
as  follows: 

"While  local  citizens  quite  naturally  are 
especially  interested  in  the  traffic  on  the  streets 
in  their  particular  locality,  the  control  of  such 
traffic  is  now  a  matter  of  statewide  concern.  Public 
highways  belong  to  all  the  people  of  the  state. 
Every  citizen  has  the  right  to  use  them,  subject  to 
legislative  regulation.  Traffic  control  on  public 
highways  is  not  a  'municipal  affair'  in  the  sen«e  of 
giving  a  municipality  (whether  holding  a  constitu- 
tional charter  or  not)  control  thereof  in  derogation 
of  the  power  of  the  state." 

As  heretofore  noted,  by  definition,  the  term  "traffic" 
includes  pedestrians  who  are  persons  afoot  and  the  term  "sidewalk" 
is  defined  as  part  of  a  highway.   It  follows  from  an  application 
of  the  language  of  the  Mervynne  and  Pipoly  cases  (supra)  heretofore 
quoted,  to  the  aforesaid  definitions,  that  control  of  pedestrians ' 
conduct  on  sidewalks  in  relation  to  vehicular  traffic  is  not  a 
municipal  affair. 

The  courts  have  specifically  held  that  local  ordinances 
dealing  with  the  relationship  of  pedestrians  to  motor  vehicle 
traffic  are  invalid  as  an  attempt  to  legislate  in  a  field  that  has 
been  preempted  by  general  law  in  the  following  cases:  Stricklan 
y.  Pvosemever  (1942)  52  Cal.  App.  2d  558;  Wool drl^p  v.  Mounts  (1962) 
199  Cal.  App.  2d  620,  ordinances  prohibiting  persons  being  on  a 
roadway  other  than  at  a  safety  zone  or  a  crosswalk*  Newton  v. 
Thomas  (1955)  137  Cal.  App.  2d  748,  ordinance  prohibiting  persons 
from  standing  in  a  roadway;  Nosboone  v.  Brill  (1?42)  53  Cal.  App. 
2d  436;  Holman  v.  Viko  (1958)  161  Cal.  App.  2d  87;  Horn  v.  Clark 
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(1963)  221  Cal.  App.  2d  622,  pedestrian  crossing  regulations  con- 
flicting with  Vehicle  Code  sections  on  the  same  subject. 

A  person  soliciting  a  ride  from  a  sidewalk  is  xd.thin  the 
area  of  the  relationship  of  a  pedestrian  to  motor  vehicle  traffic 
preempted  by  the  state.  Since  the  same  is  not  a  municipal  affair 
a  local  ordinance  prohibiting  such  activity  would  be  invalid. 

Very  truly  yours, 


WHL  THOMAS  M.  O'CONNOR 

City  Attorney 


Latter  Opinion  No.  59-20 


January  30,  1969 


Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Salary  Rights  of  Employee  Upon 
Reappointment  in  City  Service 

Dear  Mr.  Albert: 

This  refers  to  your  inquiry  regarding  salary  rights  of 
Mr.  Joseph  F.  Murphy  upon  re-entr;^  into  City  service.  The  facts 
are  summarized  as  follows: 

Mr.  Murphy  was  appointed  on  January  15,  1968,  to  the 
position,  8130  Principal  Attorney,  Civil  and  Criminal,  in  the 
office  of  the  Public  Defender.   He  had  previously  been  appointed 
as  a  deputy  city  attorney  on  November  1,  1944,  and  continuously 
served  in  that  position  until  his  termination  from  City  employ- 
ment on  February'  7,  1958.  He  now  claims  that  his  current  salary 
should  be  set  at  the  fifth  or  highest  step  in  the  classification 
to  which  he  was  appointed,  8180  Principal  Attorney,  because  he 
had  served  the  requisite  years  of  service  in  the  comparable  class 
of  K-8,  Principal  Attorney,  while  in  the  City  Attorney's  office. 

The  employment  of  attorneys  in  the  City  and  County  serv- 
ice is  governed  by  Section  142  of  the  Charter  which  authorizes 
their  appointment  outside  the  civil  service  requirements  of  the 
Charter.   However,  their  salaries  remain  governed  by  Section  151 
of  the  Charter,  which  provides: 

'"The  board  of  supervisors  shall  have  power  and 
it  shall  be  its  duty  to  fix  by  ordinance  from  time  to 
time,  as  in  this  section  provided,  all  salaries,  wages 
and  compensations  of  every  kind  and  nature,  except 
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pension  or  retirement  allowances,  for  the  positions, 
or  places  of  employment,  of  all  officers  and  employees 
of  all  departments,  offices,  boards  and  commissions 
of  the  city  and  county  in  all  cases  where  such  compen- 
sations are  paid  by  the  city  and  county." 

The  Annual  Salary  Standardization  Ordinance  fixes  and 
determines  the  salaries  and  working  conditions  for  those  officers 
and  employees  subject  to  the  provisions  of  Sections  151  and  151.1 
of  the  Charter.  The  position,  8180  Principal  Attorney,  Civil  and 
Criminal,  is  included  within  and  governed  by  the  provisions  of 
the  Salary  Ordinance  for  the  fiscal  year  1S67-1968, 

The  salaries  of  officers  and  employees  who  hold  posi- 
tions designated  in  the  Salary  Standardization  Ordinance  shall  be 
paid  the  amount  set  forth  for  their  respective  positions  in 
accordance  with  the  plan  of  seniority  increment  as  provided  in 
said  ordinance  (Section  VII [A]).   Officers  and  employees  shall 
enter  City  service  at  the  minimum  rate  for  their  class  unless 
otherwise  provided  by  the  Salary  Standardization  Ordinance. 
Rule  35  of  the  Rules  of  the  Civil  Service  Commission  provides: 

"All  officers  and  employees  subject  to  salary 
standardization  shall  enter  the  service  at  the  mini- 
mum rate  for  the  class  involved  as  set  up  in  the 
currently  existing  salary  ordinance  unless  such  ordi- 
nance shall  specifically  provide  othsrv/iss,  and  she'll 
advance  to  the  maximum  rate  for  such  class  in  accord- 
ance with  the  provisions  of  such  ordinance,"  (Emphasis 
added. ) 

Section  VII  of  the  Salary  Standardization  Ordinance 
determines  compensation  of  employees  upon  transfer  and  reemploy- 
ment and  permits  entry  in  the  salarj"-  schedule  at  above  the  mini- 
mum rate  under  certain  desigxiated  conditions.   The  salary  rights 
of  employees  who  have  been  terminated  from  appointive  positions 
and  then  reappointed  to  another  appointive  position  is  governed 
by  Section  VII[D]  of  that  ordinance  which  provides: 

"An  employee  who  holds  an  appointive  position, 
yyhose  services  are  terminated  through  lack  of  funds  or 
reduction  in  force,  and  is  thereupon  appointed  to 
another  appointive  position  with  the  sr.ma  or  lesser 
salary  schedule,  shall  receive  a  salary  in  the  second 
position  based  upon  the  relationship  of  the  duties  and 
responsibilities  and  length  of  prior  continuous  serv- 
ice as  determined  by  the  civil  service  commission," 
( Empha sis  added.) 
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The  salary  to  which  Mr,  Murphy  is  entitled  upon  reap- 
pointment to  City  service  is  governed  by  the  Salary  Standardiza- 
tion Ordinance.   The  above  quoted  provisions  of  Section  VII [Dl  of 
said  ordinance  authorizes  the  Civil  Service  Coinmission  to  set  the 
salary  of  a  reappointed  employee  at  any  step  within  the  salary 
schedule  of  the  position  to  which  appointed  if  the  prior  appoint- 
ment had  been  terminated  through  lack  of  fun^  or  reduction  in 
force.   Since  Mr.  Murphy's  termination  from  his  prior  appointive 
position  in  the  office  of  the  City  Attorney  was  not  due  to  lack 
of  funds  or  reduction  in  force,  his  salary  under  the  provisions 
of  the  present  Salary  Standardization  Ordinance  should  be  set  at 
the  minimum  rate  of  the  salary  schedule  for  the  position  to  which 
he  was  appointed  on  re-entry  into  City  service. 


You  are  thus  advised. 


MCK 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  Cit3^  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  Pedestrian  Bridge  Over  Kearny 
Street  to  Connect  Portsmouth  Square  and 
Chinese  Cultural  Center;  Right  to  Allow 
Foundations  of  Bridge  on  Park  Property 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  whether  the  Board  of  Supervisors  may  legally  permit  the  footings 
of  a  proposed  pedestrian  bridge  extending  across  Kearny  Street  from 
the  Chinese  Cultural  and  Trade  Center  to  Portsmouth  Square  so  as 
to  encroach  upon  the  playground  area  of  the  square. 

The  following  sections  of  the  Charter  quoted  in  part  are 
applicable  in  answer  to  the  question  posed: 

"Section  42.  The  recreation  and  park  commission 
shall  have  the  complete  and  exclusive  control,  manage- 
ment and  direction  of  the  parks,  playgrounds,  recreation 
centers  and  all  other  recreation  facilities,  squares, 
avenues  and  grounds  which  are  in  charge  of  the  commission 
on  the  effective  date  hereof,  or  are  thereafter  placed 
in  the  charge  of  the  commission,  except  as  in  this  charter 
otherwise  provided." 

"Section  42.2.   Except  as  provided  in  section  42.3, 
the  commission  shall  not  lease  any  part  of  the  lands 
under  its  control  nor  permit  the  building  or  maintenance 
or  use  of  any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and  each  letting 
or  permit  shall  be  subject  to  approval  of  the  board  of 
supervisors  by  ordinance," 
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Section  42.2  requires  that  a  lease  or  permit  for  building 
or  use  of  any  structure  on  any  square  must  be  for  recreational  pur- 
poses, and  each  permit  should  be  subject  to  approval  of  the  Board 
of  Supervisors  by  ordinance.   Thus  it  is  the  rrimar3^  responsibility 
of  the  Recreation  and  Park  Commission  to  make  a  determination  upon 
all  the  facts  available  to  it  as  to  whether  or  not  the  placing  of 
the  footings  of  the  overpass  on  park  lands  would  be  consistent  with 
the  recreational  purposes  of  the  square.   If  the  Commission  deter- 
mines that  the  erection  of  a  bridge  would  be  consistent  with  such 
purposes,  it  would  have  the  authorit}^  subject  to  the  approval  of 
the  Board  of  Supervisors  to  permit  the  placing  of  footings  within 
Portsmouth  Square. 

In  the  case  of  Hum- hr ey s  v .  S an  F r anc i s c o  (1928),  92  Cal. 
App.  69,  the  court  discussed  trie  right  of  the  Cit}^  and  County  of 
San  Francisco  in  allowing  a  portion  of  Duboce  Park  to  be  used  for 
street  railway  purposes.   The  court  stated,  at  page  75,  the  follow- 
ing rule  bearing  upon  uses  to  which  park  lands  may  be  put: 

"'A  distinction  is  to  be  observed  between  cases 
where  land  for  a  public  park  or  square  was  dedicated 
without  special  restriction  and  cases  where  the  dedi- 
cation was  restricted  to  a  particular  purpose.  T'Jhere 
the  dedication  was  without  restriction  any  usual, 
proper  and  reasonable  public  use  may  be  made  of  the 
park;  but  where  a  particular  purpose  was  exj  ressed  the 
land  must  be  used  accordingly.   This  distinction  is 
clearly  apparent  where,  on  the  one  hand,  land  has  been 
dedicated  for  park  purposes  by  a  private  individual, 
and  where,  on  the  other  hand,  the  municipal  corporation 
holds  the  full  title  to  the  land  for  public  uses  with- 
out restriction.  Where  title  is  in  an  individual  the 
land  must  be  used  as  directed  by  him.   But  where  the 
municipality  holds  the  title  for  public  uses,  without 
restriction,  the  legislative  power  may  regulate  the 
purposes  for  which  the  public  ma^j'  use  the  land,  so  long 
as  such  use  is  consistent  with  park  purposes.'*' 

After  reviewing  the  legal  principles  and  the  evidence  and 
findings  of  the  lower  court,  the  Court  of  Appeals  determined  that 
the  public  use  to  which  the  small  area  of  Duboce  Park  would  be  put 
when  the  proposed  improvements  were  completed  would  not  be  incon- 
sistent id-th  the  purposes  for  which  the  park  v/as  dedicated  so  as 
to  constitute  an  unlawful  use  of  the  park. 

In  City  and  County  of  San  Francisco  v.  Linares  (1940) , 
16  Cal.  2d  441,  the  Supreme  Court  in  construing  the  authority  of 
the  Park  Commission  acting  for  the  city  in  leasing  Union  Square 
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for  the  construction  of  an  underground  garage  therein  held  that 
although  during  the  construction  there  would  be  an  interference 
with  the  surface  use  of  the  park,  the  interference  would  not  be 
permanent  and  the  permanent  use  of  about  6-1/2%  of  the  surface 
area  of  the  square  for  entrances  and  exits  should  not  block  the 
proceedings . 

I"  Best  V.  San  Francisco,  184  Cal.  App.  2d  396,  400,  the 
court  in  construing  the   rigat  of  the  city  to  change  the  contour 
of  Portsmouth  Square  to  allow  the  construction  of  an  underground 
garage  held  it  was  permissible  so  long  as  there  would  be  no  unrea- 
sonable diminution  of  the  use  of  the  square  for  public  enjoyment. 

Portsmouth  Square  V7as  reserved  as  a  public  square  as  part 
of  the  old  Mexican  Pueblo  of  San  Francisco.   The  City  and  County 
of  San  Francisco  holds  title  by  an  act  of  Congress  and  by  letters 
patent  from  the  United  States.  Portsmouth  Square,  therefore,  was 
not  dedicated  by  a  private  individual  to  the  City  with  restriction 
for  a  particular  purpose.  The  rule  quoted  above  in  the  Humphreys 
case  would  then  apply.   The  Recreation  and  Park  Commission  may  make 
a  determination  from  the  evidence  before  it  that  the  construction 
of  a  pedestrian  overpass  V70uld  be  consistent  with  park  purposes  by 
affording  better  access  to  the  park  area  and  if  it  so  finds  it 
could  legally  permit  the   constrTJCtion  of  the  overpass.   Such  permit, 
of  course,  would  have  to  be  approved  by  the  Beard  of  Supervisors 
bjr  ordinance. 

It  is  my  understanding  after  consultation  with  the  Recrea- 
tion and  Park  Department  that  the  initial  plans  for  construction 
of  the  overpass  were  referred  to  the  Commission  and  were  disapproved, 
Subsequent  plans  for  the  construction  of  an  overpass  have  not  been 
presented  to  the  Commission  for  approval. 

You  are  advised  accordingly. 

Very  truly  yours. 


RAK 

THOMAS  M.    O'CONNOR 

City  Attorney 
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Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

Room  287,  City  Hall 

San  Francisco,  California  S4102 

Re:  Financing  of  Acquisition  of  Municipal  Railway 

Rolling  Stock  -  Leasing  from  Nonprofit  Corporation 

Dear  Mr.  Carr: 

By  Letter  Opinion  No.  67-93-A,  dated  December  11,  1967,  you 
were  advised  that  the  proposed  method  of  financing  the  acquisition 
of  Municipal  Railway  rolling  stock  through  a  lease  arrangement  with 
a  nonprofit  corporation  was  legally  feasible.   The  opinion  stated  in 
part  as  follows: 

"The  manner  in  which  said  financing  is  proposed  to  be 
accomplished  is  essentially  as  follows: 

"a.  The  nonprofit  corporation  would  enter  into  an 
agreement  with  the  City  whereby  the  corporation  would 
agree  to  purchase,  on  a  competitive  bid  basis  and  in 
strict  accordance  with  City  s  specifications,  all  equip- 
ment required.   The  corporation  would  then  lease  the 
same  to  the  City  for  a  fixed  term  at  an  annual  rental 
equal  to  (but  in  no  event  exceeding)  the  fair  market 
value  of  the  use  of  said  equipment  for  each  year  of  the 
term  of  the  lease.   Title  to  the  equipment  would  vest 
in  the  City  upon  termination  of  the  lease. 

"The  aforementioned  method  of  financing  is  proposed 
as  an  alternative  to  an  outright  purchase  of  the  equipment 
financed  by  a  general  obligation  bond  issue,  which  would 
require  a  two-thirds  vote  of  the  electorate.   The  primary 
question,  therefore,  is  whether  such  a  lease  arrangement 
would  create  a  municipal  indebtedness  or  liability  which 
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would  exceed  in  the  year  of  its  execution  the  income  and 
revenue  then  available  to  the  City  in  violation  of  arti- 
cle XI,  section  18  of  the  State  Constitution. 

"In  Dean  y.  Kuchel.  35  Cal.  2d  444,  the  Califor'nia 
Supreme  Court  had  occasion  to  rule  on  this  very  question. 
The  Court  held  that  a  similar  debt  lir.iitation  provision 
of  the  Constitution  was  not  violated  bj?^  an  instrtmient 
prcviilng  for  (1)  the  leasing  of  real  property  to  the 
State  for  a  period  of  25  years  at  a  monthly  rental  of 
$3,325  and  (2)  the  vesting  of  all  title  in  the  State  at 
the  expiration  of  the  lease  if  all  covenants  were  per- 
formed,  (See  also  City  of  Los  Angeles  v.  Offner,  19 
Cal.  2d  483;  County  of  Los  Angeles  v,  Byram,  36  Cal.  2d 
694.)  On  the"~Sasis  of  the  current  decisions  it  is  my 
opinion  that  the  proposed  lease  arrangement  would  not 
create  an  indebtedness  in  violation  of  the  constitutional 
debt  limitation  and  would  therefore  be  valid  in  this 
respect." 

I  am  now  informed  that  a  change  has  been  made  in  one  of  the 
provisions  of  the  proposed  lease  wherein  the  City,  as  lessee,  will 
have  the  option  to  purchase  the  equipment  for  a  nominal  sum,  in  lieu 
of  the  form.er  provision  for  automatic  vesting  of  title,  at  the  ter- 
mination of  the  lease.  With  this  provision  in  m.ind,  you  have  now 
requested  to  be  advised  as  to  the  validity  of  the  proposed  lease 
arrangement  with  particular  reference  to  the  applicability  or  non- 
appllcability  of  Section  74  of  the  Charter. 

Section  74  cf  the  Charter  provides  as  follows: 

"In  the  event  the  public  utilities  commission  and 
the  mayor  shall  propose  a  budget  for  any  utilitj^  which 
will  exceed  the  estimated  revenue  of  such  utility,  it 
shall  require  a  vote  of  two-thirds  of  all  members  of  the 
board  of  supervisors  to   approve  such  budget  estimate  and 
to  appropriate  the  funds  necessary  to  provide  for  the 
deficiency.   Such  budgd:  of  expenditures  in  excess  of 
estimated  revenues  nay  be  approved  to  provide  for  and    ■ 
include  proposed  expenditures  for  additions,  betterments 
extensions  or  other  capital  costs,  in  anount  not  to  ex- 
ceed three-quarters  of  one  cent  ($.0075)  on  each  one 
hundred  dollars  ($100)  valuation  of  property  assessed 
in  and  subject  to  taxation  by  the  city  and  county,  pro- 
vided that  whenever  tax  support  is  required  for  additions, 
betterments,  extensions  or  other  capital  costs  the  total 
provision  for  such  purposes  shall  not  exceed  an  amount 
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equivalent  to  three-quarters  of  one  cent  ($.0075)  on  each 
one  hundred  dollars  ($100)  valuation  of  property  subject 
to  taxation  hy   the  city  and  county  and  provided  further 
that  proposed  expenditures  for  additions,  betterments, 
extensions  or  other  capital  costs  in  excess  thereof 
shall  require  financing  by  authorization  and  sale  of 
bonds.  This  section  shall  have  precedence  over  section 
127  of  this  charter  and  any  other  section  deemed  in  con- 
flict herewith." 

Prior  to  its  amendment  in  1957,  Section  74  contained  the 
following  provision: 

"No  such  budget  of  expenditures  in  excess  of  esti- 
mated revenues  shall  be  so  approved  to  provide  for  and 
include  proposed  expenditures  for  additions,  betterments, 
extensions  or  other  capital  costs,  which  shall  require 
financing  by  authorization  and  sale  of  bonds." 

In  the  ballot  argument  submitted  to  the  electorate  at  the 
General  Election  of  November  6,  1956,  it  was  stated  that  the  purpose 
of  the  charter  amendment  was  to  make  it  possible  for  a  municipal 
utility  which  is  not  self-supporting  to  make  minor  capital  improve- 
ments without  resorting  to  the  time-consuming  and  costly  procedure 
of  passage  of  a  bond  issue  by  allowing  3/4  of  1  cent  in  the  tax  rate 
for  each  tax  supported  utility  for  capital  costs. 

Since  the  Municipal  Railway  is  a  deficit  utility  any  capital 
expenditure  would  be  subject  to  the  limitation  imposed  by  Section  74. 

The  crucial  question  posed  by  your  request  is  whether  the 
periodic  payments  under  the  proposed  lease  arrangement  for  the  use 
of   equipment  constitute  a  capital  cost  within  the  meaning  of  Charter 
Section  74. 

For  the  reasons  hereinafter  stated,  I  am  of  the  opinion  that 
the  aforesaid  periodic  payments  are  bona  fide  rentals  and  as  such 
constitute  a  current  operating  expense  and  not  a  capital  cost. 

In  Dean  v.  Kuchel,  supra,  commencing  at  page  446,  the 
California  Supreme  Court  stated: 

"It  is  urged  that  the  instrument  violates  the  con- 
stitutional provision  reading  in  part:   'The  Legislature 
shall  not,  in  any  manner  create  any  debt  or  debts,  lia- 
bility or  liabilities,  which  shall,  singly  or  in  the 
aggregate  with  any  previous  debts  or  liabilities,  ex- 
ceed the  sum  of  three  hundred  thousand  dollars,  except' 
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and  then  follow  certain  exceptions  and  provision  for 
approval  by  the  voters.  (Cal.  Const,  art.  XVI,  §  1.) 

"The  latest  authoritative  ruling  upon  whether 
obligations  incurred  under  instrxonjents  sirailar  to  the 
one  here  involved  violate  the  debt  linitation  in  the 
Constitution  was  made  in  City  of  Los  Isi^eles  v.    Offner, 
19  Cal.  2d  483  [122  P. 2d  14,  145  A.L.R.  1358J,  which 
was  concerned  with  the  debt  limitation  on  municipal  cor- 
porations and  other  local  government  agencies.   (Cal. 
Const,  art  XI,  S  18.)   it  is  conceded  that  the  same 
principles  appl}'-  to  both  constitutional  provisions. 
There  a  contractor  agreed  to  build  an  incinerator  on  city 
owned  land  which  the  city  leased  to  him  for  10  jT'ears  at 
a  rental  of  $1.00  per  month,  and  he  leased  to  the  city 
the  land  and  incinerator  to  be  erected  thereon  for  nine 
years  andnine  months,  at  a  specified  monthly  rental. 
The  city  was  graven  an  option  to  buy  the  incinerator  at 
various  intervals  during  the  term  of  the  lease  at  a  mini- 
mum price  fixed  by  a  schedule.   If  the  city  elected  to 
exercise  its  option  the  purchase  price  was  to  be  fixed 
by  appraisers  but  not  less  than  the  minimums.   Title  to 
the  incinerator  was  to  remain  in  the  contractor  and  if 
the  option  was  not  exercised  it  could  be  removed.   This 
court  stated  the  law  to  be:   'it  has  been  held  generally 
in  the  numerous  cases  that  have  come  before  this  court 
involving  leases  and  agreements  containing  options  to 
purchase  that  if  the  lease  or  other  agreement  is  entered 
into  in  good  faith  and  creates  no  immediate  indebtedness 
for  the  aggregate  installments  therein  provided  for  but, 
on  the  contrary,  confines  liability  to  each  installment 
as  it  falls  due  and  each  year's  paym.ent  is  for  the  con- 
sideration actually  furnished  that  year,  no  violence  is 
dona  to  the  constitutional  provision,   (McBean  v.  City 
of  Fresno,  112  Gal.  159  [44  P. 353,  53  /jn.  St.  Rep.  lyi, 
31  L.R.A.  794];  Smilie  v.  City  of  Fresno,  112  Cal.  311 
[44  P. 556];  Higgi.ns  v.  San  Diego  Water  Co.,  118  Cal.  524, 
553  [45  P. 824.  50  ^^.570]  ;  Poland  v.  ClarFT  143  Cal.  175, 
100,  181  [76  P. 558];  Krenwinkle  v.  City  of  Los  Angeles, 
4  Cal.  2d  611,  613  [51  P.  2d  1098J.)   If,  however,  the 
instrument  creates  a  full  and  complete  liability  upon 
its  execution,  or  if  its  designation  as  a  'lease'  is  a 
subterfuge  and  it  is  actually  a  conditional  sales  con- 
tract in  which  the  'rentals'  are  installment  payments  on 
the  purchase  price  for  the  aggregate  of  which  an  immediate 
and  present  indebtedness  or  liability  exceeding  the  con- 
stitutional liiT.itation  arises  against  the  public  entity, 
the  contract  is  void.   (Chester  v.  Carmichael,  137  Cal. 
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287  [201  P. 925];  In  re  City  and  County  of  San  Francisco, 
195  Cal.  426  [233  P.965J;  Mahoney  v.  City  and  County  of 
San  Francisco,  201  Cal.  243  [257  P.49J;  Garrett  v.  Swan° 
tS'^^TTlb   Cal.  220  [13  P. 2d  725].) 

"The  rule  as  applied  to  each  of  these  situations  is 
well  stated  in  Garrett  v.  Swanton,  supra,  at  page  226, 
as  follows:   'The  law  is  well  settled  in  this  state  that 
installment  contracts  of  any  kind,  where  the  installment 
payments  are  to  be  made  over  a  period  of  years  and  are 
to  be  paid  out  of  the  ordinary  revenue  and  income  of  a 
city,  where  each  installment  is  not  in  payment  of  the 
consideration"TuFnisIied~tnat  year,  and  the  total  amount 
of  said  installments  when  coupled  with  the  other  expendi- 
tures exceeds  the  yearly  income,  are  violative  of  the 
constitutional  provision  in  question  unless  approved  by  a 
popular  vote.   This  is  so  whether  the  contract  be  denomi- 
nated a  mortgage,  lease,  or  conditional  sale.    ...  It 
is  true  that  under  the  doctrine  enunciated  in  McBean  v. 
City  of  Fresno,  112  Cal.  159  [44  P. 358,  53  Am. St. Rep. 
ISl,  31  L.P..A.  794]  .  .  .contracts  for  the  furnishing 
of  property  in  the  future  have  been  upheld,  but  only 
where  no  liability  or  indebtedness  came  into  existence 
until  the  consideration  was  actually  furnished.   In  other 
words,  such  contracts  are  valid  where  each  year's  install- 
ment is  within  the  city's  Income,  and  where  each  year^ 
payment  is  for  the  consideration  actuaill^^  furnished  that 
year. '   No  useful  purpose  would  be  served  by  reviewing 
other  cases  on  the  subject.   We  find  no  logical  distinc- 
tion between  the  Offner  case  and  the  one  at  bar.   It  is 
true  that  there  was  an  option  to  purchase  in  the  former 
rather  than  a  vesting  of  title  at  the  end  of  the  term  in 
the  instant  case,  but  as  far  as  liability  is  concerned, 
the  state  under  the  instrument  here  is  in  a  better  posi- 
tion, for  it  gets  title  without  the  payi?.ent  of  anything 
other  than  the  rental.   The  essence  of  the  Offner  rule 
is  that  the  payments  are  for  a  month  to  month  use  of  the 
building.   Here  it  is  clearly  stated  that  the  rentals  are 
Tor  that  purpoce.   There  is  no  sub^s^antial  or  logical 
difference  between  the  option  to  purchase  in  the  Offner 
case  and  the  vesting  of  title  at  tTie  end  of  the  term  in 
this  case.   True,  the  city  was  not  bound  to  execute  the 
option  and  thus  pay  the  purchase  price,  but  it  was  re- 
quired to  pay  the  rentals.   Here  the  rentals  also  must  be 
paid  but  the  state  need  not  pay  any  more.   We  are  satis- 
fied therefore  that  the  instant  transaction  qualities  as 
a  lease  for  the  purpose  of  the  debt  limitation. 
(Em.phasis  added.) 


Letter  Opiriioa  Ho.  6S-22 


Mr.  James  K.  Carr  -6-  February  25,  IS 6 9 

(See  also  County  of  Los  Anp;eles  v.  Byram,  36  Cal.  2d  694,  700  approv- 
ing both  the  Dean  and  Offner  cases.) 

A  very  recent  case  in  point  is  Ruane  v.  City  of  San  Blepp 
(Nov.  21,  1968),  2S7  A.C.A.  605. 

Pursuant  to  a  leasing  arrangement  substantially  similar  to 
that  proposed  herein,  the  City  of  San  Diego  rented  motor  coaches  from 
a  nonprofit  corporation  under  a  written  5  year  lease  which  provided 
for  pa^rment  semi-annually  of  a  specified  rental  and  transfer  to  the 
Citj^  of  title  to  the  rental  property  upon  statisfaction  of  the  cor- 
poration's obligation  to  the  bank  incurred  to  acquire  the  motor 
coaches.   At  page  612,  the  Court  said: 

"City^s  monetary''  obligation  under  the  lease  was  to  pay 
$2,206,000  concurrently  with  execution  of  the  lease,  as 
prepaid  rental,  and  the  further  sum  of  $350,000  on  every 
January  15th  and  July  15th  during  the  tenvi  of  the  lease, 
which  was  for  the  period  from  July  1,  1967  through  May  31, 
1972.   There  is  no  acceleration  clause.   Upon  default  the 
m.aximum  obligation  of  City  remains  the  same,  i.e.,  to  pay 
the  designated  sem.i-annual  payments.   (See  County  of  Los 
Angeles  v.  Nesvig,  231  Cal.App.2d  603,  611  [41  Cal.Rptr. 
9 18 J . )   The  semi-annual  rental  is  not  payable  until  the 
due  date.   No  indebtedness  or  liability  therefor  arises 
until  that  date.   The  consideration  for  each  rental  pay- 
ment is  the  right  to  possess  and  use  the  leased  propertj;' 
during  the  subsequent  six  month  period.   Leasing  Corpora- 
tion agrees  to  transfer  ownership  of  the  leased  property 
to  City  when  the  former  satisfies  its  obli;^ation  to  the 
bank,  a  condition  wholly  unrelated  to  City  s  liability 
to  pay  rental.   In  all  substantial  aspects  the  lease  con- 
forms to  those  upheld  against  constitutional  attack  in 
County  of  Los  Angeles  v.  By ram,  36  Cal. 2d  694,  700  [227 
P. 2d  4j ;  Dean  V.  Kuchel,  35  Cal. 2d  444,  446  [218  P. 2d 
521];  City  of  Los  Angeles  v.  Offner,  supra,  19  Cal. 2d 
483,  485;  McBean  v.  City  of  Fresno,  112  Cal.  159,  164, 
167  [44  P. 353]',  County  of  Los  Angeles  v.  ITesvig,  supra, 
231  Cai.App.2d  oG3,  609,  616  and  City  of  LaHabra  y. 
Pollerin,  216  Cal.App.2d  99,  101  T30  Cal.Lptr.  752J . 

City's  method  of  acquisition  and  operation  of  the 
transportation  system  vrithout  approval  of  two- thirds  of 
the  voters  is  not  invalid  because  Leasing  Corporation 
agreed  to  transfer  ownership  of  the  buses  and  other  prop- 
erty acquired  by  it  to  City  upon  satisfaction  of  its  obli- 
gation to  the  bank  (Dean  v.  Kuchel,  supra,  35  Cal. 2d  444, 
447;  City  of  Los  /mgeles  v.  Offner,  supra,  19  Cal.  2d  483)." 
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Here,  as  in  Ruane,  the  City's  obligation  will  be  to  pay  the 
rent  on  January  15  and  July  15  of  each  year  during  the  tern  of  the 
'  Equipment  Lease;  there  is  no  acceleration  clause;  upon  default  the 
maxirnum  obligation  of  the  City  remains  the  same,  i.e.,  to  pay  the 
designated  seni-annual  pajrments;  the  seni-anaual  rental  is  not  pay- 
able until  the  due  date;  no  indebtedness  or  liability  arises  until 
that  date;  and  the  consideration  for  each  rental  payment  is  the  r^ight 
to  possess  and  use  the  leased  property  during  the  subsequent  six 
uonth  period. 

From  the  above  authorities  it  can  readily  be  observed  that 
the  essential  difference  between  a  lease  with   either  an  option  to 
purchase  or  providing  for  vesting  of  title  at  the  termination  thereof 
and  an  installment  purchase  is  that  in  the  former  each  year's  payirient, 
i.e.  rent,  is  for  the  consideration  actually  furnished  during  that 
year,  whereas  in  the  latter  each  installment  is  not  in  paj^ment  of  the 
consideration  furnished  that  year  but  a  payment  on  the  purchase  price 
for  the  aggregate  of  which  an  immediate  and  present  indebtedness  is 
created.   Under  the  lease  agreement  the  periodic  rental  pajTnents 
benefit  only  the  current  period.   Under  the  installment  purchase 
agreement  the  periodic  payments  are  for  the  acquisition  of  a  fixed 
asset  having  a  useful  life  in  excess  of  the  current  year  and  hence 
are  intended  to  benefit  future  periods.   As  will  next  be  obser\^ed 
this  difference  is  essentially  the  same  as  that  v/hich  distinguishes 
an  operating  expense  from  a  capital  cost. 

I         A  capital  cost  or  expenditure  is  defined  as  an  expenditure 
:  which  benefits  future  periods  in  contrast  to  a  revenue  or  operating 
expenditure  which  benefits  a  current  period.   (See  Kohler's  Diction- 
ary for  Accountants.   Prentice=Hall,  1952,  page  72.) 

It  is  therefore  clear  that  in  this  instance  there  is  no 
substantial  or  logical  difference  whatever  between  the  constitutional 
debt  limitation  on  the  one  hand  and  the  charter  limitation  on   the 
other.   In  either  case,  if  the  agreement  is  a  true  lease,  the  limita- 
tion is  not  applicable. 

Based  on  the  foregoing,  it  is  clear  that  the  instant  trans- 
action in  all  respects  qualifies  as  a  bona  fide  lease,  as  distinguishe 
from  an  installment  purchase  for  the  acquisition  equipment.   The 
periodic  payments  in  the  proposed  lease  are  the  consideration  for  the 
right  to  possess  and  use  the  equipment  during  the  period  and  are 
therefore  chargeable  to  that  period  as  a  current  operating  expense. 
Such  payments  are  not  a  capital  cost  within  the  meaning  of  Section  74 
of  the  Charter. 
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In  conclusion,  it  is  ny  opinion  that  Section  74  has  no 
applicability  whatever  to  the  proposed  lease  arrangement. 

You  are  advised  accordingly. 

Very  truly  yours, 

JC 

THOMAS  M.   O'CONNOR 
City  Attorney 
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Mr.  S.  Myron  Tatarian,  Director 
Department  of  Public  I/orks 
260  City  Hall 
San  Francisco,  California  94102 

Subject:   License  Fees  for  Apartment  Houses;  Federal 

Housing  Administration,  Redevelopment  Agency 
of  the  City  and  County  of  San  Francisco,  and 
San  Francisco  Housing  Authority 

Dear  Mr.  Tatarian: 

This  refers  to  your  letter  regarding  the  refusal  of  the 
Federal  Housing  Administration  to  pay  apartment  house  license  fees 
relative  to  FHA-owned  apartment  houses.   In  addition,  you  inquire 
as  to  whether  Redevelopment  Agency  of  the  City  and  County  of  San 
Francisco  and  San  Francisco  Housing  Authority  owned  apartment 
houses  are  subject  to  this  license  fee.   It  is  assumed  throughout 
this  opinion  that  the  apartment  houses  are  both  owned  and  operated 
by  the  FHA,  the  Redevelopment  Agency  of  the  City  and  County  of 
San  Francisco  and  the  San  Francisco  Housing  Authority. 

Article  II,  Part  III,  Section  86,  of  the  San  Francisco 
Municipal  Code  provides,  in  part,  that  "Every  person,  firm, 
partnership  or  corporation  maintaining,  conducting  or  operating  an 
apartment  house  shall  pay  an  annual  license  fee  .  .  . '"  The  fee 
schedule  is  based  upon  the  number  of  rooms  in  the  apartment  house. 

■"ederal  Housing  Administration 

The  basic  question  is  whether  a  local  government  can  levy 
I  license  fee  against  the  owners  of  an  apartment  house  when  the 
)wner  is  an  agency  of  the  United  States  Government,  without  express 
:ongressional  authorization. 
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The  recent  California  case  of  U.S.  v.  County  of  San 
Diego  (1966),  249  F.  Supp.3?l,  discusses  the  law  applicable  to 


the  basic  situation  outlined  above.   This  case  concerned  a  suit 
by  the  United  States  to  recover  from  the  county  taxes  relating 
to  the  taxation  of  personal  property  held  by  the  Federal  Housing 
Administration.   The  court  held  that  the  waiver  of  local  tax 
immunity  of  property  oximed  by  FllA  is  limited  solely  to  real 
property. 

It  is  axiomatic  that  the  United  States,  or  its  instrumen- 
tality, is  exempt  from  local  taxes  unless  Congress  affirmatively 
provides  otherwise.   (U.S.  Const.,  Art.  IV,  Sec.  3,  Cl.  2  and  Cal. 
Const.,  Art.  XIII ^  Sec.  1.)   The  burden  is  on  the  taxing  authority 
to  sho\7  that  United  States  property  is  not  immune  from  taxation. 
(See  U.S.  V.  San  Diego,  supra,  p.  322.) 

You  have  provided  me  with  a  copy  of  a  letter  from  the 
Chief,  Office  of  the  General  Counsel,  Federal  Housing  Administra- 
tion, in  which  he  concluded  that  the  FHA  has  no  authority  to  pay 
the  license  fee  contained  in  Section  C6  of  our  Municipal  Code. 
12  U.S.C.  1714  is  relied  on  for  the  proposition  that  Congress 
waived  the  government  immunity  only  from  paying  real  estate  taxes 
on  property  acquired  by  FHA.   The  contention  is  that  the  license 
fees  at  issue  are  a  direct  levy  against  apartment  house  owners. 
Thus,  the  basic  question  is  whether  12  U.S.C.  1714,  set  forth  below, 
is  a  consent  by  Congress  to  the  imposition  of  a  license  fee  against 
the  FHA  as  an  owner  of  real  property: 

"§1714.   Nothing  in  this  subchapter  shall  be 
construed  to  exempt  any  real  property  acquired  and 
held  by  the  Secretary  under  this  subchapter  from 
taxation  by  any  State  or  political  subdivision 
thereof,  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed.  ' 

I  concur  v/ith  this  position.   On  its  face,  12  U.S.C.  1714 
provides  that  the  real  property  held  by  FHA  shall  be  subject  to 
taxation  as  other  real  property  is  taxed  'according  to  its  value." 
Section  Ci6  of  Article  II,  Part  III,  of  the  San  Francisco  Municipal 
Code  imposes  not  a  tax  on  property  according  to  its  value,  but 
rather  a  license  fee  without  any  reference  to  the  value  of  the 
property  for  purposes  of  regulation.   It  is  also  noted  that 
Section  o6  is  a  levy  not  on  the  property  as  such,  but  on  the 
person  or  firm  maintaining,  conducting  or  operating  said  property. 
Nothing  in  12  U.S.C.  1714  can  be  interpreted  as  amounting  to 
congressional  consent  to  such  levy. 
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I  am  therefore  of  the  opinion  that  FHA-owned  and  operated 
apartment  houses  are  immune  from  a  payment  of  apartment  house 
license  fees  under  Section  GO  of  Article  II,  Part  III,  of  the 
San  Francisco  Municipal  Code. 

You  have  also  inquired  as  to  the  applicability  of  Section 
86  of  our  Municipal  Code  to  Redevelopment  and  Housing  Authority 
owned  and  operated  apartment  houses. 

Initially,  it  should  be  noted  that  the  Charter  of  the 
City  and  County  of  San  Francisco,  Section  24,  provides,  in  part: 

"The  board  of  supervisors  shall  regulate,  by  ordi- 
nance, the  issuance  and  revocation  of  licenses  and 
permits  .  .  .  for  the  operation  of  businesses  or  privi- 
leges which  affect  the  health,  fire-prevention,  fire- 
fighting  .  .  .  welfare  or  zoning  conditions  of  or  in 
the  city  and  county.  .  .  .   Such  ordinances  shall  fix  the 
fees  or  licenses  to  be  charged,  v^hich  shall  not  be  less 
than  the  cost  to  the  city  and  county  of  regulation  and 
inspection.   .  .   Said  ordinance  shall  also  specify 
which  department  shall  make  the  necessary  investiga- 
tions and  inspections  and  issue  or  deny  and  may  revoke 
the  permits  and  licenses  therefor. "' 

San  Francisco  Housing  Authority 

The  basic  provisions  of  law  setting  up  the  formation  of 
the  Housing  Authority  and  its  continuing  powers  are  found  in  Divi- 
sion 24,  Part  2,  Health  and  Safety  Code,  beginning  with  Section 
34200.   Section  34240  of  the  Code  provides: 

"In  each  county  and  city  there  is  a  public  body 
corporate  and  politic  known  as  the  housing  authority 
of  the  county  or  city.   The  authority  shall  not  trans- 
act any  business  or  exercise  its  powers  unless,  by 
resolution,  the  governing  body  of  the  county  or  city 
declares  that  there  is  need  for  an  authority  to 
function  in  it.  " 

The  Housing  Authority  of  the  City  and  County  was  activated 
pursuant  to  this  Code. 

The  State  Housing  Authorities  Law,  Section  34326  of  the 
Health  and  Ivelfare  Code,  provides  that  "all  housing  orojects  are 
subject  to  the  planning,  zoning,  sanitary,  and  building  laws, 
ordinances,  and  regulations  applicable  to  the  locality  in  which  the 
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housing  project  is  situated."  In  my  opinion,  this  section  allows 
application  of  Section  06  of  the  Municipal  Code  as  to  San  Francisco 
Housing  Authority  owned  and  operated  apartment  houses,  unless 
otherwise  modified  by  Cooperation  Agreements. 

Dating  back  to  1S39,  various  Cooperation  Agreements  have 
been  entered  into  between  the  City  and  County  of  San  Francisco  and 
the  San  Francisco  Housing  Authority.   The  Cooperation  Agreement  of 
1939  contained  the  following  language: 

"The  City  agrees  to  waive  such  building,  inspection  and 
rezoning  fees  as  might  be  payable  by  the  Authority  if 
it  is  or  becomes  subject  to  the  pa3mient  of  such  fees." 

The  1949  Cooperation  Agreement,  covering  the  erection  of  3,000 
units,  provides  in  Section  5(d)  thereof  that  the  City  shall  "waive 
any  building  and  inspection  fees  to  which  the  local  authority  or 
any  project  might  otherwise  be  or  become  subject." 

The  1965  Cooperation  Agreement,  covering  the  erection  of 
an  additional  2,500  units  does  not  contain  this  langoage  expressly 
waiving  such  fees.   However,  I  am  advised  by  the  counsel  for  the 
Housing  Authority  that  the  omission  of  the  language  waiving  such 
fees  in  the  1965  Cooperation  Agreement  was  unintentional  and  that 
the  Housing  Authority  is  presently  preparing  an  amendment  to  the 
1965  Cooperation  Agreement  providing  for  the  inclusion  of  a  pro- 
vision whereby  the  City  will  agree  to  waive  building  and  inspection 
fees. 

Redevelopment  Agency  of  the  City 
and  County  of  San  Francisco 

The  formation  of  the  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco  is  authorized  pursuant  to  State  statutes 
(Division  74,  Part  1,  Health  and  Safety  Code,  Section  33300,  et 
seq.).   Section  33100  of  the  Code  provides  that  "There  is  in  each 
community  a  public  body,  corporate  and  politic,  known  as  the 
redevelopment  agency  of  the  community."  The  Redevelopment  Agency 
is  a  State  agency  and  its  officers  are  State  officers.   (See 
Fellom  V.  Redevelopment  Agency  (1950),  157  Cal.  App.  2d  243; 
Housing  Authority  v.  City  of  Los  Angeles  (1952),  38  Cal.  2d  853; 
cert.  den.  344  U.S.  836.) 

Sections  53090  and  53091  of  the  Government  Code  contain 
State  authorization  for  application  of  Section  86  of  the  Municioal 
Code  against  Redevelopment  Agency  owned  and  operated  apartment 
houses.   Section  53090  provides  in  part  "(a)   'Local  agency'  means 
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an  agency  of  the  State  for  the  local  performance  of  governmental 
or  proprietary  functions  within  limited  boundaries.  '  Section  53091 
provides  in  part  "Each  local  agency  shall  comply  with  all  applicable 
building  ordinances  and  zoning  ordinances  of  the  county  or  city 
in  which  the  territory  of  the  local  agency  is  situated. " 

To  summarize,  (1)  the  City  and  County  of  San  Francisco 
cannot  enforce  its  ordinance  requiring  a  license  fee  for  the 
owner  or  operator  of  apartment  houses  when  the  apartment  houses 
are  owned  and  operated  by  the  Federal  Housing  Administration; 
(2)  regarding  the  San  Francisco  Housing  Authority,  the  ordinance  . 
cannot  be  enforced  for  units  constructed  under  the  1939  and  1949 
Cooperation  Agreements.   The  ordinance  can  be  enforced  for  units 
constructed  under  the  1965  Cooperation  Agreement,  unless  the 
Housing  Authority  is  successful  in  its  attempt  to  amend  the  1965 
Cooperation  Agreement;  (3)  the  ordinance  can  be  enforced  as  against 
apartment  houses  ovmed  and  operated  by  the  Redevelopment  Agency  of 
the  City  and  County  of  San  Francisco. 

Very  truly  yours, 


GEK  THOMAS  M.  O'CONNOR 

City  Attorney 


i 
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Letter  Opinion  No,  69-24 


February  25,  1969 


Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
235  City  Kail 
San  Francisco,  California 

Subject:   Procedure  for  Site  Selection  for 

Construction  of  Public  Housing  Units; 
Jurisdiction  of  Board  of  Supervisors 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  recent  letter  wherein  you  advise 
that  the  Planning  and  Development  Committee  has  been  requested  to 
commence  hearings  to  determine  what  sites  are  available  or  may 
become  available  for  construction  of  public  housing  units  approved 
by  the  electorate  and  requesting  my  advice  as  to  what  is  the  legally 
established  procedure  for  such  site  selection  and  whether  at  this 
point  any  jurisdiction  in  this  regard  is  delegated  to  the  B«ard  of 
Supervisors, 

The  law  relating  to  public  low- rent  housing  in  the  State  of 
California  is  contained  in  the  Reusing  Authorities  Law  (Health  and 
Safety  Code,  Sees.  34200-34380)  and  the  Housing  Cooperation  Law 
(Health  and  Safety  Code,  Sees.  34500-34521). 

Health  and  Safety  Code  Section  34313  requires  that  the  local 
governing  body  approve  by  resolution  any  low-rent  housing  project 
proposed  to  be  developed,  constructed,  or  owned  by  a  housing  autho- 
rity after  September  15,  1945,  but  this  section  relates  to  the 
proposal  per  se,  and  not  to  the  specific  location  or  locations  of 
the  units  comprising  said  project.  Pursuant  to  this  section,  the 
San  Francisco  Board  of  Supervisors  approved  a  low- rent  housing 
project  of  3000  units  in  1949  (Reaolution  No.  9268  (Series  of  1939), 
approved  November  22,  1949)  and  approved  a  second  low- rent  housing 
project  of  2500  units  in  1965  (Res'=?lution  No.  6-65,  approved 
January  7,  1965),   In  both  of  these  resolutions  the  Board  of 
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Supervisors  expressly  reserved  the  right  of  approval  of  the  specific 
location  of  such  project  or  units  thereof.  At  the  general  election 
held  in  the  City  and  County  on  Tuesday,  November  5,  1968,  the 
electorate  approved  a  proposal  for  a  low-rent  housing  project  con- 
sisting of  an  additional  3000  units  to  be  developed  and  constructed 
by  the  San  Francisco  Housing  Authority,  To  date,  no  proposal 
relating  to  this  project  has  been  submitted  by  tha  Housing  Authority 
to  the  Board  of  Supervisors  for  its  approval  pursuant  to  Health  and 
Safety  Code  Section  34313, 

With  respect  to  the  acquisition  of  specific  real  property 
for  the  development  and  construction  of  a  low- rent  housing  project. 
Health  and  Safety  Code  Section  34315(d)  generally  empowers  a  housing 
authority  to  acquire  such  real  property  by  eminent  domain  and 
Section  34325  thereof  refines  this  power  in  that  a  housing  authority 
must  first  adopt  a  resolution  declaring  that  tha  real  property 
described  therein  is  necessary  for  housing  authority  purposes. 
Sections  34315(d)  and  34325  of  the  Health  and  Safety  Code  have  been 
held  as  placing  responsibility  for  the  selection  of  a  particular 
site  or  sites  for  a  low-rent  housing  project  in  the  Housing  Autho- 
rity.  (Housing  Authority  v.  Forbes,  51  Cal,App.2d  1.) 

Accordingly,  it  is  my  opinion  that  site  selection  of  low- 
rent  housing  units  is  a  function  primarily  within  the  jurisdiction 
of  the  Housing  Authority  and  no  jurisdiction  other  than  the  power 
of  approval  of  such  sites  as  selected  by  the  Housing  Authority  v;here 
provided  by  resolution  is  vested  in  the  Board  of  Supervisors, 

Very  truly  yours. 


•^•^S  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  59-25 


February  3,  1969 


Honorable  Jack  Morrison,  Chairman 

Social  Services  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 


Subject: 


Wisconsin  Temporary  War  Housing  Site; 
Proposal  Submitted  by  Potrero  Hill 
Residents  Relating  to  Future  Use  Thereof 


Dear  Supervisor  Morrison: 

You  have  requested  my  opinion  as  to  the  feasibility  of  a 
proposal  for  the  development  of  the  subject  property  submitted  to 
your  Board  by  an  ad  hoc  conmittee  composed  of  representatives  of 
organizations  of  the  Potrero  Hill  neighborhood  and  preparation  of 
a  draft  resolution  for  consideration  by  your  Conmittee  incorpo- 
rating as  nearly  as  possible  the  desires  of  the  residents  as 
expressed  in  their  proposal. 

In  summary,  the  proposal  submitted  herein  recommends  that 
the  subject  property  be  made  available  to  a  sponsor  for  develop- 
ment of  family  housing  and  related  community  facilities  as  well  as 
commercial  development  if  such  commercial  development  Vvould  be 
economically  feasible.   Ninety  per  cent  of  the  site  would  be 
devoted  to  residential  uses  and  the  balance  wou3.d  bs  reserved  for 
community  facilities  such  as  a  day-care  center,  a  ccnununity  canter, 
a  pre-school  building  and  the  aforesaid  commercial  uses. 

One -third  of  the  housing  would  be  made  available  to  Jc..:!- 
lies  of  lower  income,  i.e.,  families  whose  income  is  in  exzass  of 
public  housing  maxiravjns  but  less  than  150  p^sr  cent  of  said  uic.:<i.  • 
nuras;  one-third  of  the  housing  would  be  made  available  to  ft.xil.\is 
of  moderate  income,  i,e. ,  families  whose  income  is  in  excess  of 
lower  income  maximums  but  less  than  Section  221(6)  (3)   raaxim^jins ; 
and  the  remaining  one- third  of  the  housing  would  be  made  aveiiecie 
to  families  of  middle  income,  i.e^,  families  whose  income  is  in 
excess  of  moderate  income  maximums. 
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Lower  income  and  moderate  income  units  would  be  developed 
as  part  of  a  single  project  under  the  provisions  of  Section  235 
of  the  Housing  and  Urban  Development  Act  of  1953  as  rental  hous- 
ing and  later  sold  as  condominium  units  ujider  the  provisions  of 
Section  235  of  said  Act,  Rental  charges  and  monthly  purchase  pay- 
ments would  be  fixed  as  provided  for  in  the  applicable  sections 
of  said  Act, 

Middle  income  units  would  be  developed  for  outright  sale, 
not  to  exceed  $30,000  in  price. 

The  Committee  strongly  reconmends  that  in  addition  to  the 
economic  balance  inherent  in  its  proposal,  the  new  development 
start  out  with  and  maintain  a  racial  balance  using  every  practi- 
cal means  within  legal  limits  to  do  so. 

Finally,  the  Committee  reconmends  that,  within  the 
limitations  imposed  by  the  terrain,  the  housing  be  designed  so 
as  to  create  a  "neighborhood"  rather  than  a  "project"  atmosphere 
and  that  preferences,  where  possible,  be  given  to  local  devel- 
opers and  contractors  as  well  as  empio3^ment  preference  to  lower 
income  persons  residing  in  the  area. 

In  reviewing  the  proposal  herein,  I  am  unable  to  deter- 
mine in  what  manner  the  subject  property  would  be  "made  available" 
to  a  sponsor  for  the  development  outlined  in  said  proposal.   If 
the  property  were  to  be  made  available  by  declaring  the  same  to 
be  surplus  and  sold  in  accordance  vjith  the  provisions  of  Section 
92  of  the  Charter,  the  sponsor  could  proceed  with  the  development 
as  proposed  subject  only  to  compliance  with  federal  law  and  the 
regulations  issued  by  the  Secretary  of  Housing  and  Urban  Devel- 
opment pursuant  thereto. 

If,  on  the  other  hand,  the  proposal  contemplates  that 
the  property  be  made  available  to  a  sponsor  at  less  than  fair 
market  value  the  development  would  be  subject  to  the  addi^rioral 
restrictions  set  forth  in  Cit}^  Attorney's  Opinion  No,  34-30, 
dated  December  30,  1964, 

In  that  opinion  it  was  pointed  out  that  assistance  in 
the  development  of  moderate  priced  private  housing  could  ba 
found  to  be  a  municipal  public  purpose  so  as  to  justify  the  City 
and  County  making  its  property  available  for  such  a  purpose  at 
less  than  its  fair  market  value.   The  inclusion  in  the  proposal 
of  housing  units  for  families  whose  income  is  in  excess  of  moder- 
ate income  goes  beyond  the  bounds  of  Opinion  No.  64-30  and,  in 
my  opinion,  could  not  be  found  to  be  a  municipal  public  purpose 
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so  as  to  justify  participation  by  the  City  and  Coitnty  in  further- 
ance of  the  proposal. 

In  the  light  of  the  foregoing,  I  have  prepared  and  enclose 
herewith  a  draft  resolution  endorsing  the  policy  ptateiitent  £?nd 
urging  its  immediate  impltnseutGt-.ion  to  the  fu!!lest  eiJitent  con- 
sistent with  applicable  laws  and  regulations  for  corsideration  by 
your  Conmittee, 

Very  truly  ycurs , 


jjS  THOMAS  M,  O'CONNOR 

City  Attorney 

Enclosure 


Letter  Opinion  No.  6S-26 


February  4,  1969 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Commuter  Tax  Ordinance  Litigation 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  January  13,  1969  letter 
inquiring  as  to  the  present  status  of  the  commuter  tax  litigation 
and  seeking  confirmation  of  the  Finance  Committee's  understanding 
that  if  the  legality  of  the  tax  is  upheld  it  would  be  effective 
retroactively  to  January  1,  1969,  You  also  request  ray  opinion  as 
to  when  a  final  decision  in  tha  litigation  will  be  rendered. 

As  to  the  present  status  of  the  case,  you  are  advised 
that  a  notice  of  appeal  has  been  filed,  but  the  reporter's  trans- 
cript has  not  yet  been  completed  and  filed.  When  the  reporter's 
transcript  has  been  received  the  briefs  will  be  filed. 

One  of  the  grounds  of  challenge  to  the  validity  of  the 
ordinance  was  its  unconstitutionality  under  the  provisions  of  the 
Constitution  of  the  United  States  and  as  this  connotes  possible 
U.S.  Supreme  Court  jurisdiction,  I  am  unable  to  give  you  an  opinion 
as  to  when  the  litigation  will  be  finally  concluded, 

Tha  injunction  issued  by  the  Superior  Court  reads  as 
follows: 

"IT  IS  OPJDERED  that: 

"1.   During  the  pendency  of  this  action,  or  until 
the  Court  shall  otherwise  order,  the  defer.dants,  and 
each  of  them,  those  acting  in  their  behalf,  and  all 
persons  acting  in  concert  or  participating  with  them, 
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shnll  be  and  hereby  are  enjoined  from  enforcing, 
exficuting,  administering,  or  collecting  fees  under. 
Ordinance  No.  246-68  of  the  City  and  County  of  San 
Francisco,  or  in  any  other  manner  implementing  or 
giving  effect  to  said  Ordinance," 

While  this  injunction  remains  in  effect  the  City  is  prohibited  from 
collecting  the  tax  due  under  this  ordinance.  Under  the  terms  of 
the  ordinance  the  employees  defined  therein  are  the  taxpayers  but 
the  employers  of  such  employees  are  required  to  withhold  the  tax 
from  the  employees'  compensation.  The  employers  are  thereby  made 
agents  of  the  City  in  the  collection  of  the  tax.   (See:  Ainsworth 
V .  Bryant ,  34  Cal,2d  465.)  The  injunction  is  therefore  effective 
to  aTscT  prohibit  the  employers  from  deducting  the  tax  from  the 
employees'  compensation  while  the  injunction  remains  in  effect.   If 
the  validity  of  the  ordinance  is  ultimately  sustained  by  the 
appellate  courts  and  the  injunction  is  dissolved,  the  tax  would 
then  be  due  and  payable  from  the  employees  subject  thereto  effective 
January  1,  1969,   (See:   Hall  v.  Superior  Court,  45  Cal,2d  377,  381; 
People  ex  rel.  Dept.  Pub.Wks.  v.  Lagiss.  22j~Cal .App.2d  23,  44-45.) 
It  would  then  be  incumbent  upon  the  employers  to  deduct  from  the 
compensation  of  such  employees  who  are  then  in  their  employ  past 
due,  as  well  as  current  taxes  based  on  the  January  1,  1969  eff active 
date  of  the  ordinance.   If  an  employee  left  the  employmtmt  of  che 
employer  while  the  injunction  was  in  effect,  then  it  wnuld  be 
incumbent  upon  the  City  to  proceed  directly  against  such  employee 
for  the  past  due  taxes.   (See:   La  Sociate  Francaise  v.  Cal.  Enip. 
Comm. .  56  Cal.App,2d  534.) 

You  are  thus  advised. 

Very  truly  yours. 


TJB 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-27 


February  10,  1969 


I*lr,  George  J.  Grubb 
General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Subject:   Non-Civil  Service  and  Temporary  Limited 
Tenure  Employees;  Salary  Rights  Upon 
Appointment  to  Higher  Classification 

Dear  Mr.  Grubb: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
concerning  the  salary  rights  of  five  employees  (Willie  Alexander, 
Anna  Chew,  Helen  Clark,  Frances  Curtis  and  Barbara  Frica)  who  on 
July  16,  1968,  accepted  non-civil  service  appointmants  to  Class 
2903  Eligibility  Worker.   Each  of  the  employees  entered  the 
appointed  class  at  a  salary  above  the  entrance  level  and  continued 
to  receive  the  higher  rate  for  four  months.   On  August  1,  1963, 
they  were  appointed  permanent  limited  tenure  to  the  same  class. 

Prior  to  their  appointment,  three  of  the  subject  employees 
were  temporary  limited  tenure  and  two  were  non-civil  service 
appointees  in  Class  1426  Senior  Clerk  Typist  and  all  were  in  a 
salary  range  above  the  entrance  level  for  that  class. 

It  was  later  discovered  through  a  timeroll  audit  that 
the  employees  were  given  a  salary  increment  and  that  they  should 
have  received  the  entrance  salary  rate  upon  appointment  to  Class 
2903  Eligibility  VJorker. 

The  question  is  raised  by  your  request  whether  a  non-civil 
service  or  temporary  limited  tenure  employee  is  entitled  to  a 
salary  increment  upon  appointment  to  a  higher  classification  deemed 
to  be  promotive. 

Section  VII  of  the  Salary  Ordinance  prescribes  the  method 
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of  payment  for  all  officers  and  employees  who  are  subject  to  salary 
standardization.   Section  VII  provides  that  ".  .  .an  employee  or 
officer  who  is  a  permanent  appgijitee  following  completion  of  the 
probationary  period  or  six  months  of  permanent  service  and  who  is 
appointed  to  a  position  in  a  higher  classification  deemed  to  be 
promotive  ...   (emphasis  added)  is  entitled  to  certain  salary 
increments  upon  appointment.   It  is  my  opinion  that  the  quoted 
language  of  Section  VII  means  that  a  permanent  civil  service, 
permanent  exempt  or  permanent  limited  tenure  appointee  is  entitled 
to  a  salary  increment  upon  promotion  if  such  permanent  civil  service 
appointee  has  completed  the  probationary  period  or,  in  the  case  of 
a  permanent  exempt  or  permanent  limited  tenure  appointee,  if  such 
appointee  has  completed  six  months  of  permanent  service.   Since  the 
subject  employees  were  not  permanent  appointees,  but  rather  non- 
civil  service  or  temporary  limited  tenure  appointees,  tney  were  not 
entitled  to  the  salary  increment  provided  for  under  Section  VII  of 
the  Salciry  Ordinance,  and  therefore,  they  should  have  received  the 
entrance  salary  upon  appointment  to  Class  2903  Eligibility  Worker. 

It  is  Tvell  settled  that  compensation  of  public  officers 
and  employees  depends  solely  on  statute  and  money  paid  by  a  govern- 
mental agency  without  authority  of  law  may  be  recovered  from  the 
officer  or  employee,   (Coiinty  of  San  Diefto  v.  Milotz.,  46  Cal.2c  761, 
767;  County  of  Marin  v.  Messner,  44  Cal.App<,2d  577,  585;  Irwin  v. 
County  of  Yuba,  lT"9  Gal.  636,  6"90;  Sarter  v.  Siskiyou  County,  42 
Cal.App,  530,  534 o)   The  overpayment  of  salary  may  be  recovered 
regardless  of  whether  it  was  made  under  a  mistake  of  fact  or  a 
mistake  of  law  (Aebli  v.  Board  of  Education,  62  Cal.App. 2d  705,  725; 
Holtzendorff  v.  Housing  Authority,  250  Cal.App. 2d  596,  632;  Foster 
V.  Pension  Board,  23  Cal.App. 2d  550,  555);  and  such  illegal  payment 
cannot  be  ratTfied  nor  can  the  public  entity  be  estopped  to  recover 
the  unauthorized  salaries  except  in  rare  and  unusual  circumstances, 
CAebli  V,  Board  of  Education,  supra,  at  728-29.) 

'  An  estoppel  generally  exists  where  an  innocent  party 

relies  in  good  faith  upon  an  affirm.ative  act  or  representation  and 
alters  his  position  to  his  detriment  as  a  result  of  such  repre- 
sentation.  (See  Donovan  y.  City  of  Santa  Monica,  88  Cal.App, 2d  336, 
394.)   It  is  a  general  rule  that  in  the  absence  of  unusual  circum- 
stances an  estoppel  will  not  be  invoked  against  a  municipality. 
(I.a  Societe  Francaise  v.  California  Emp.  Com.,  56  Cal.App. 2d  534; 
McGee  v.  City  of  Los  Angeles,  6  Cal ,2d  390.)   The  subject  employees 
had  been  employed  by  the  City  for  two  and  a  half  to  four  years  and 
were  receiving  a  salary  above  the  entrance  rate  for  their  positions. 
The  Department  of  Social  Services  advised  the  employees  that  upon 
accepting  the  non-civil  service  appointment  to  2903  Eligibility 
Worker,  they  would  receive  a  salary  increase  and  be  placed  in  a 
salary  range  above  the  entrance  level.   It  is  reasonable  to  conclude 
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that  this  salary  increase  induced  the  employees  to  accept  the  new 
appointments  and  if  they  had  been  advised  that  their  salary  would 
be  set  at  the  entrance  rate,  the  emploj'ees  would  have  remained  in 
their  prior  positions.   It  is  noted  that  when  the  employees  were 
advised  of  the  salary  error,  they  relinquished  the  appointments  and 
returned  to  their  previous  positions.  The  elements  of  an  estoppel 
appear  clearly  established  in  that  the  employees  altered  their 
positions  to  their  detriment  as  a  result  of  representations  that 
they  would  receive  a  salary  increase.  These  facts,  in  my  opinion, 
constitute  such  rare  and  exceptional  circumstances  as  to  invoke  an 
estoppel  against  the  City  and  County  and  deny  its  recovery  of  the 
excess  salaries  paid  to  the  subject  employees. 


You  are  thus  advised. 


MCK 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opin5.on  No.  69-23 


February  11,  1969 


Honorable  John  Ertola,  President 

Board  cf  Sur^ervisors 

235  City  Kail 

San  Francisco,  California 

Subject:   Proposed  Legislation  Requiring 
City  Departments  to  Comply  With 
Proper  Decisions  of  Board  of 
Permit  Appeals 

Dear  Supervisor  Ertola: 

This  is  in  response  to  your  letter  requesting  that  I 
draft  an  amendment  to  the  Adminif?trative  Code  x.hich  will  require 
the  Department  of  Public  Works  niA   any  other  City  and  County  de.-art- 
ment  to  give  full  force  and  effect  to  deci.tion3  of  the  Board  of 
Permit  Appeals  made  subsequent  to  the  processing  of  an  appeal 
according  to  applicable  law. 

You  are  advised  that  the  Department  of  Public  Works  and 
other  affected  City  and  County  departments  are  required  under 
existing  law  to  give  full  force  and  effect  to  decisions  of  the 
Board  of  Permit  Appeals  rendered  within  the  scope  of  its  jurisdic- 
tion and  authority.   (See:   Charter  Sections  39  and  117.3;  Sec.  14, 
Part  III  of  the  San  Francisco  Municipal  Cede;  City  and  County  of 
San  Francisco  v.  Superior  Court,  53  Cal.2d  236;  Board  of  Permit 
Appeals  V.  Central  Permit  Bureau,  186  Cal.App.2d  633.) 

If,  in  rendering  a  particular  decision,  the  Board  of 
Permit  Appeals  exceeds  its  jurisdiction  and  authority  such  as  in 
ordering  a  permit  granted  for  an  operation  or  activity  prohibited 
by  ordinance  or  other  controlling  lav;,  then  such  order  is  void  and 
the  affected  departments  are  without  power  to  issue  the  permit  as  a 
ministerial  officer  cannot  be  administratively  ordered  to  do  that 
which  the  law  prohibits  him  from  doing,   (See:   Plum  v.  City  of 
Kealdsburg,  237  Cal.App.2d  308;  Russian  Kill  Improvement  Assn.  v. 
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Board  of  Permit  Appeals,  66  Cal.2d  34;  City^^ and  County  of  San  Fran- 
cisco V.  Superior  Court,  supra;  Board  o":^  Permit  Appeals  v.  Central 
Permit  Bureau,  supra,)   To  grant  the  permit  in  such  case  would  be 
to  efi^ect  an  amendment  to  the  controlling  law  which  would  be  a 
legislative  act  beyond  the  powers  of  the  Board  of  Permit  Appeals 
and  the  affected  City  departments.   If  there  is  to  be  an  exception 
to  the  requirements  of  an  ordinance,  such  exception  would  have  to 
be  accomplished  by  a  legislative  act  of  the  Board  of  Supervisors  by 
appropriate  provision  in  or  amendment  to  the  ordinance  and  such 
exception  would  have  to  be  uniformly  applicable  to  the  class  to 
which  it  applies.   (See:   Sec.  21  of  Article  I,  Constitution  of  the 
State  of  California;  Bernstein  v,  Smutz,  83  Cal,App.2d  108.) 

Inasmuch  as  the  Department  of  Public  Works  and  other  City 
and  County  departments  are  required  by  existing  law  to  give  effect 
to  decisions  of  the  Board  of  Permit  Appeals  rendered  within  the 
scope  of  their  jurisdiction  and  authority  and  it  would  be  beyond  the 
power  of  the  Board  of  Supervisors  to  enact  a  general  ordinance 
requiring  the  Department  of  Public  Works  and  other  City  and  County 
departments  to  give  effect  to  decisions  of  the  Board  of  Permit 
Appeals  which  are  in  excess  of  its  jurisdiction  and  authority  under 
the  provisions  of  specific  ordinances,  the  Charter,  or  state  law, 
I  am  not  submitting  herewith  the  legislation  requested  in  your 
letter. 

Very  truly  yours. 


TJB  THOMAS  M,    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-29 


February  11,  1969 


Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Subject:   Night  Differential  Pay  For 

Members  of  the  Police  Department 

Dear  Mr,  Dolan: 

You  have  asked  on  behalf  of  the  Legislative  and  Personnel 
Committee  for  my  opinion  as  to  whether  a  Charter  amendment  would  be 
necessary  in  order  to  pay  members  of  the  Police  Department  night 
differential  pay. 

Under  Section  35.5.1  of  the  Charter,  the  Board  of  Super- 
visors by  ordinance  sets  the  rates  of  compensation  for  police 
officers  as  shall  not  exceed  the  highest  rate  of  compensation  paid 
such  officers  in  the  respective  police  departments  of  all  cities 
of  100,000  population  or  over  in  the  State  of  California,  baced  on 
the  latest  federal  decennial  census.  The  highest  rates  of  coinpanja- 
tion  are  certified  to  the  Board  of  Supervisors  by  the  Civil  Service 
Commission  after  a  statewide  survey.  The  rates  so  certified  loay 
include  only  the  basic  amount  of  wages,  with  included  range  scales, 
and  must  exclude  any  working  benefits  oi*  premium  pay  for  night  shift 
work.  Therefore,  the  Board  of  Supervisors  could  not  provide  night 
differential  pay  to  members  of  the  Police  Department  as  part  of  the 
rates  of  compensation  which  it  sets  by  ordinance  pursuant  to  Section 
35.5.1. 

However,  Section  35.5,1  further  provides: 

"Working  benefits  and  premium  pay  differentials 
of  any  type  shall  be  allowed  or  paid  members  of  the 
Police  Department  referred  to  herein  only  as  is  other- 
wise provided  in  this  Charter." 
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At  present  there  is  no  provision  authorizing  any  premium 
pay  differentials  for  night  shift  work.  Thus,  in  order  to  provide 
night  differential  pay  it  will  be  necessary  to  amend  the  Charter 
to  so  provide  as  was  dona  to  provide  premium  pay  differential  to 
members  of  the  Police  Department  assigned  to  two-wheel  motorcycle 
traffic  duty.   (Section  35.5.2.) 


You  are  so  advised. 


Very  truly  yours, 


EAB  THOMAS  M.    O' (CONNOR 

City  Attorney 


Letter  Opinion  No.  69-39 


February  27,  1969 


Honorable  Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

350  Bryant  Street 

San  Francisco,  California  94103 

Re:  Constitutionality  of  Police  Department 
Rules  Regarding  Political  Activity  and 
Free  Speech 

Dear  Chief  Cahill: 

Your  letter  of  February  19,  1969,  requests  my  opinion 
specifically  regarding  the  constitutionality  of  Police  Department 
Rules  2.113  and  2.173,  which  provide  as  follows: 

"2.113  Shall  not  actively  participate  in  politics 
relative  to  the  election  or  appointment  of  public 
officials.   Neither  shall  he  take  active  part  in 
such  political  campaigns  or  in  soliciting  votes  or 
in  levying,  contributing  or  soliciting  funds  or 
support  for  the  purpose  of  favoring  or  hindering 
the  appointment  or  election  of  candidates  for  public 
office." 

"2.173  Shall  not  adversely  criticize  orders,  acts 
or  measures  of  any  department  or  officer  of  the 
United  States,  the  State  of  California,  or  the  city 
and  county." 

Both  of  these  rules  appear  to  me  to  be  too  broad  and  all- 
encompassing  in  their  application  to  be  considered  within  constitu- 
tional limitations.   We  learned  in  Kinnear  v.  City  and  County  of 
San  Francisco,  61  Cal.  2d  341,  that  political  activities  of  public 
employees  may  only  be  restricted  when  pinpointed  or  narrowly  6ra\jn 
within  a  compelling  need  for  such  restrictions.    The  court  indi- 
cated that  politically  such  restrictive  rules  might  be  adopted  to 
restrict  a  public  employee's  right  to  run  or  campaign  for  public 
office  against  his  own  superior  officer,  or  his  right  to  use 
official  influence  to  coerce  political  action,  or  to  engage  in 
the  solicitation  of  political  contributions  from  fellow  employees, 
or  in  pursuing  political  purposes  during  working  hours,  but  that 


Letter  Opinion  No.  69-30 
Honorable  Thomas  J.  Cahill    -  2  -  February  27,  1969 


any  rule  which  has  sweeping  overbreadth  of  application  in  such 
respects  \t±11   be  stricken  down.   Said  the  court: 

"It  is,  of  course,  possible  to  draw  a  restrictive 
provision  narrowly  in  order  to  deal  specifically 
Vidth  such  abuses." 

In  a  more  recent  case,  Bagley  v.  Washington  Township, 
65  Cal.  2d  499,  507,  dealing  again  witE  the  constitutional  rights 
of  public  employees,  the  Supreme  Court  stated: 

'The  public  employee  surely  enjoys  the  status  of  a 
person  protected  by  constitutional  right.  Public 
employment  does  not  deprive  him  of  constitutional 
protection.   In  the  absence  of  an  imperative  neces- 
sity to  protect  the  public  from  irresponsible 
activity  of  so  serious  a  nature  that  it  would  dis- 
rupt the  public  welfare,  such  protections  are  not 
subject  to  destruction  by  a  public  employer's 
insistence  that  they  be  waived  by  contract." 

The  above  statement  not  only  confirms  the  prior  ruling 
of  the  court  in  Kinnear  but  also  in  Fort  y.  Civil  Service  Com- 
mission, 51  Cal.  2d  3Jl,  337-338,  in  which  it  saidl 

'It  must  appear  that  restrictions  imposed  by  a 
governmental  entity  are  not  broader  than  are 
required  to  preserve  the  efficiency  and  integrity 
of  its  public  service." 

There  is  no  question  but  what  restrictions  imposed  upon 
free  speech  by  public  emplo^^ees  are  subject  to  the  same  strict 
interpretation  as  those  regarding  political  activities.  Our  State 
Court  of  Appeal  so  held  in  the  1966  case  of  Belshaw  v.  City  of 
Berkeley,  246  C.A.  2d  493,  when  it  ruled  that  a  city  fireman  who 
wrote  a  public  letter  critical  of  a  salary  distinction  between 
beginning  policemen  and  firemen  was  protected  against  suspension 
by  his  constitutional  right  to  free  speech.   Two  rules  and  regu- 
lations were  there  involved,  as  follows: 

Personnel  Rule  20,  Section  2: 

"Employees  are  required  at  all  times  to  conduct 
themselves  in  such  a  manner  as  to  reflect  no  discredit 
upon  the  City  of  Berkeley." 

Fire  Department  Rule  31,  Chapter  20: 
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"Public  Criticism  of  Department  or  Superiors  - 
They  shall  refrain  from  adverse  criticism  concerning 
the  actions  of  any  superiors  and  they  shall  not 
publicly  ejtpress  disapproval  of  the  policies  and 
practices  of  the  Department," 

Pertinent  comment  by  the  Court  on  page  497  of  the  opinion 
reads  as  follows : 

'^'Jhat  was  said  in  Fort  concerning  the  political 
rights  of  public  employees  has  equal  application  to 
the  right  of  free  speech,  as  the  facts  of  this  case 
demonstrate.   Here  a  broad  rule  of  employee  conduct 
prohibits  all  criticism  of  superiors  and  prevents 
public  expression  of  disapproval  of  the  policies  of 
respondent's  department.   Even  if  it  be  admitted 
that  tliB   comments  contained  in  respondent's  letter 
were  in  fact  critical  of  his  superiors,  there  is  no 
showing  here  that  its  publication  impaired  or  dis- 
rupted the  public  service.  We  thoroughly  agree  with 
the  trial  court's  finding  that  respondent's  letter 
is  not  offensive,  defamatory  or  obscene,  and  that 
it  does  not  urge  or  suggest  violent  or  unlawful  con- 
duct on  the  part  of  anyone.'" 


The  opinion  further  draws  a  distinction  between  Belshaw 
'  and  an  earlier  case  of  Pran^er  v.  Break,  186  Cal.  App.  2d  551,  in 
which  the  public  employee  tliere  had  written  an  editorial  suggesting 
"a  sit-dov7n  or  strike,  or  other  unlawful  pressures"  to  remed3^ 
the  salary  inequity  wliich  he  described  in  his  editorial.   This  was 
held  obviously  to  be  conduct  unbecoming  to  a  public  employee  and 
conduct  likely  to  impair  the   administration  of  the  public  service 
and  in  that  sense  to  be  a  proper  subject  of  disciplinary  action. 

It  is,  therefore,  my  opinion  that  Rule  2.173  is  far  too 
broadly  worded  to  stand  the  test  of  being  a  constitutional  rule. 
Both  it  and  Rule  2.113  may  be  restructured  in  such  a  way  as  to 
meet  a  proper  constitutional  test,  according  to  the  facts  of  each 
particular  case,  but  in  their  present  fonn  I  deem  them  to  be 
unconstivrutional  and  unenforceable. 

Very  truly  yours. 


RJR  THOMAS  M.  O'CONNOR 

City  Attorney 


t 


Letter  Opinion  No.  69-31 


Fsbruary  7,  1969 


Mr.  Joseph  E.  Tinnej'' 

Assessor 

101  City  Hall 

San  Francisco,  California  94102 

Re:  Department  of  Housing  and  Urban  Development; 
Assessment  No.  8-080167  (Midtown  Parle  Apart- 
ments) ;  Tax  on  Personal  Property  of  Agency 
of  Federal  Government 

Dear  Mr.  Tinney: 

You  have  asked  my  advice  concerning  the  tax  immunity  of 
personal  property  held  in  the  name  of  the  Federal  Housing  Adminis- 
tration located  at  the  Midtox^m  Park  Apartments . 

The  case  of  United  States  of  America  v.  County  of  San  Diego 
(1566),  249  F.  Supp.  321,  presented  this  precise  question  of  whether 
or  not  a  local  government  can  levy  a  tax  on  personal  property  held 
by  an  agency  of  the  United  States  Government  absent  express  con- 
gressional authorization.   The  holding  of  that  case  is  that  property 
held  by  a  federal  instrumentality  is  exempt  from  local  taxation 
unless  Congress  affirmatively  provides  othervn.se . 

Congress  has  on  occasion  consented  to  the  taxation  of  prop- 
erty by  local  federal  agencies.   (National  Housing  Act  §208,  12 
U.S.C.A.  51714)  Consent  on  this  occasion,  however,  extended  only 
to  taxation  of  real  property  and  personal  property  used  in  the 
operation  of  said  real  property  was  held  exempt  (United  States  v. 
County  of  San  Diego,  supra) . 

You  are  therefore  advised  that  from  the  date  of  acquisition 
and  during  the  time  that  the  subject  personal  property  was  owned 
or  possessed  by  the  Federal  Housing  Administration  and  used  in  con- 
nection with  the  MidtoT'Tn  Parh  project  that  said  personal  property 
was  immune  from  taxation.   (McCulloch  v.  Maryland  (1819),  17  U.  S. 
(4  Wheat.)  316,  4  L.Sd.  57?;  United  States  v.  Allegheny  County 
(1544),  322  U.  S.  174,  64  S.Ct.  908,  88  L.Ed.  120?;  Mayo  v.  United 
States  (1943),  319  U.  S.  441,  443,  63  S.Ct.  1137,  87  L.Ed.  1504; 
Penn  Dairies  v.  Milk  Control  Gomm.  (1943),  313  U.  S.  261,  269, 
^"S-.Gt.  617,  87  L.E(5.  748. 

Very  truly  yours , 

yjjj  THOMAS  M.  O'COmOR 

City  Attorney 
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March  3,  1969 


Honorable  John  A.  Ertola,  President 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Amendment  to  Section  303  of 
the  Housing  Code 

Dear  Supervisor  Ertola: 

This  is  in  reply  to  your  letter  of  February  27,  1969, 
with  reference  to   suggested  amendments  to  section  303  of  the 
Housing  Code. 

With  reference  to  the  proposed  card  to  be  shovm  the 
occupants  of  dwellings  to  be  inspected,  there  appears  to  be  no 
legal  objection  to  the  requirement  of  a  card.   It  should  be  noted, 
however,  that  the  reference  in  the  language  of  the  card  you  pro- 
pose to  low  interest  rate  loans  make  such  card  applicable  only 
to  Federally  Assisted  Code  Enforcement  areas.  Also  the  use  of  the 
words  "minimum  building  code  enforcement"  could  raise  questions 
as  to  the  scope  of  the  inspection  since  the  code  itself  sets  forth 
the  standards  of  code  compliance.   Further,  since  any  card  should 
be  designed  to  apprise  the  occupant  of  a  dwelling  both  of  his 
rights  and  also  his  obligations,  the  text  should  include  a  state- 
ment concerning  the  issuance  of  a  warrant  upon  refusal  to  allow 
the  inspection  if  proper  grounds  exist  for  issuance  of  a  warrant. 
Section  303  of  the  Housing  Code  requires  a  shovTing  of  proper 
"credentials"  by  the  authorized  employees  of  City  departments 
prior  to  an  inspection.  A  suitable  card  could  be  made  a  part  of 
such  credentials.   It  is  my  recommendation,  however,  that  if  a 
card  is  to  be  included  as  part  of  the  credentials,  the  text  of 
the  card  should  be  left  to  administrative  determination  and  not 
be  the  subject  of  legislation. 

You  have  suggested  a  paragraph  to  be  added  to  section 
303  entitled  "Inspection  Warrants — When  Issued.'   This  paragraph 
generally  provides  that  where  permission  to  enter  a  building  has 
been  refused,  an  inspection  warrant  will  issue  only  upon  a  showing 
of  additional  evidence  suggesting  actual  cause  to  inspect  said 
dwelling.   This  paragraph,  in  my  opinion,  cannot  be  added  for  the 
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reason  that  the  state  has  preempted  the  field  of  inspection  warrants 
by  existing  legislation.  The  state  has  enacted  sections  1822.50 
to  1822.57,  inclusive,  of  the  Code  of  Civil  Procedure  providing  a 
detailed  procedure  for  the  issuance,  execution  and  enforcement  of 
inspection  warrants  where  the  owner  or  occupant  has  refused  entry. 
This  legislation  provides  that  the  warrant  must  be  issued  by  a 
judge  of  a  court  of  record  upon  a  showing  of  cause.   Section  1822.52 
of  the  Code  of  Civil  Procedure  specifically  provides  that  "cause" 
shall  be  deemed  to  exist  if  reasonable  legislative  or  administrative 
standards  for  conducting  a  routine  or  area  inspection  have  been 
enacted. 

The  Board  of  Supervisors  has  enacted  Ordinance  ITo.  316-68 
which  determines  that  there  exists  in  San  Francisco  certain  deteri- 
orated or  deteriorating  areas  for  which  a  program  of  concentrated 
code  enforcement  may  arrest  the  decline  of  the  areas  presently 
designated  as  Arguello  Park,  Buena  Vista  lieights,  Slen  Park  and 
Great  Highway.   This  legislation  has,  in  my  opinion,  provided  the 
cause  for  inspection  of  dwellings  within  the  designated  areas  as 
required  bj^  section  1C22.52  of  the  Code  of  Civil  Procedure. 

The  comprehensive  procedure  for  obtaining  an  inspection 
warrant  under  the  Code  of  Civil  Procedure  shows  that  the  state  has 
fully  and  completely  covered  the  field  by  general  law  vrith  respect 
to  obtaining  a  warrant  in  the  event  of  refusal  of  entry  by  an  owner 
or  occupant;  and  the  state  has  thus  precluded  municipalities  from 
enacting  legislation  on  this  subject.   (See  In  re  Hubbard ,  62  Cal. 
2d  119,  12c.)  Accordingly,  it  is  my  opinion  that  the  City  and 
county  cannot  enact  legislation  which  would  provide  a  different 
"cause''  for  the  right  to  inspect  for  those  dwellings  VTithin  an  area 
determined  by  the  Board  of  Supervisors  to  be  in  need  of  concen- 
trated code  enforcement.   However,  if  the  building  inspectors  desire 
to  enter  a  building  that  is  not  within  an  area  designated  by  the 
Board  of  Supervisors  as  in  need  of  enforcement,  then  there  would 
be  no  cause  predetermined  by  the  legislative  body  and  the  building 
inspectors  would  have  to  show  independently  the  need  of  inspection 
based  on  the  existence  of  facts  giving  rise  to  probable  cause  that 
code  violations  exist  x/iihin  the  particular  dwelling.   Code  of 
Civil  Procedure  section  1322.52  requires  that  "Cause  shall  be 
deemed  to  exist  ...  or  there  is  reason  to  believe  that  a  condi- 
tion of  nonconformity  exists  with  respect  to  the  particular  place, 
dwelling,  structure,  premises  or  vehicle."  Furthermore,  section 
1822.53  of  the  Code  of  Civil  Procedure  requires  that  "Before  issu- 
ing an  inspection  warrant,  the  judge  may  examine  on  oath  the 
applicant  and  any  other  witness,  and  shall  satisf^^  himself  of  the 
existence  of  grounds  for  granting  such  application." 
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Mr.  Justice  I'Jhite,  who  wrote  the  majority  opinion  in 
Camara  v.  Municipal  Court,  87  S.Ct.  1727,  recognized  that  an  area 
inspection  is  a  reasonable"  search  of  private  property  within 
the  meaning  of  the  Fourth  Amendment  and  that  "probable  cause"  to 
issue  a  warrant  to  inspect  must  exist: 

".  .  .if  reasonable  legislative  or  administrative 
standards  for  conducting  an  area  inspection  are 
satisfied  with  respect  to  a  particular  dwelling. 
Such  standards,  which  will  vary  with  the  municipal 
program  being  enforced,  may  be  based  upon  the  pas- 
sage of  time,  the  nature  of  the  building  (e.g.,  a 
multi-family  apartment  house) ,  or  the  condition  of 
the  entire  area,  but  they  will  not  necessarily 
depend  upon  specific  knowledge  of  the  condition  of 
the  particular  dwelling." 

As  a  practical  matter,  the  city  and  county  would  be 
prohibited  from  carrying  out  an  effective  code  enforcement  program 
within  a  blighted  area  if  it  had  to  show  conditions  which  would 
constitute  "cause"  for  entry.   Many  violations,  such  as  faulty 
wiring,  cannot  be  discovered  except  by  inspection  and  in  those 
situations  the  city  and  county  could  not  gain  entry  to  discover 
such  defects  because  probable  cause  could  not  be  shown  from  physical 
evidence.  Accordingly,  it  is  necessary  that  the  city  make  a  house- 
to-house  inspection  within  an  area  designated  by  the  Board  as 
blighted  and  in  need  of  code  enforcement  in  order  that  the  public 
health  and  safety  would  be  preserved.  Mr,  Justice  White  recognized 
this  and  for  that  reason  concluded  that  the  test  should  be  one  of 
"reasonableness."  The  public  interest,  he  states,  "demands  that 
all  dangerous  conditions  be  prevented  or  abated,  yet  it  is  doubtful 
that  any  other  canvassing  technique  would  achieve  acceptable  re- 
sults.  Many  such  conditions--faulty  wiring  is  an  obvious  example — 
are  not  observable  from  outside  the  building  and  indeed  may  not  be 
apparent  to  the  inexpert  occupant  himself. " 

It  is  therefore  my  conclusion  that  the  state  has  so  fully 
and  completely  occupied  the  field  by  general  laws  regarding  the 
issuance,  execution  and  enforcement  of  inspection  warrants  that  the 
city  and  county  cannot  legislate  standards  which  are  more  restric- 
tive as  to  the  municipality  in  obtaining  such  an  inspection  warrant. 
Accordingly,  it  is  my  opinion  that  section  303  of  the  Housing  Code 
should  be  amended  merely  to  incorporate  the  state  law  regarding 
inspection  warrants  as  follows: 
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"The  procedures  provided  by  the  general  laws 
of  the  State  of  California,  presently  codified  as 
sections  1822.50  to  1822.57,  inclusive,  of  the 
Code  of  Civil  Procedure,  shall  govern  the  issuance, 
execution  and  enforcement  of  an  inspection  warrant 
in  the  event  the  owner  or  occupant  of  a  building 
refuses  to  permit  an  inspection  thereof  by  an  auth- 
orized employee  of  a  city  department.'' 

Copies  of  sections  1822.50  to  1322.57  of  the  Code  of  Civil 
Procedure  are  enclosed  for  your  information. 


You  are  thus  advised. 


Very  truly  yours , 


MCK 


THOMAS  M.    O'COMOR 
City  Attorney 


Letter  Opinion  No.  69-33 


Iterch  19,  1959 


Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 

Subject:  Maternity  Leave  of  Absence 

Dear  Doctor  Sox: 

This  is  in  reply  to  your  request  that  I  review  the 
directive  regarding  maternity  leaves  of  absence  for  employees 
of  the  Department  of  Public  Health. 

The  directive  generally  provides  that  (1)  an  employee 
who  is  pregnant  must  take  a  leave  of  absence  three  months  prior 
to  delivery  and  continue  on  leave  until  three  months  following 
delivery;  (2)  that  exceptions  to  the  rule  can  be  made  where  the 
employee  presents  a  statement  signed  by  the  attending  physician 
that  work  beyond  the  sixth  month  of  pregnancy  or  within  three 
months  following  delivery  will  not  be  injurious  to  the  mother  or 
child;  and  (3)  that  deliberate  concealment  of  the  expected  deliv- 
ery date  to  avoid  taking  a  leave  of  absence  will  subject  the 
employee  to  disciplinary  action. 

Leaves  of  absence  to  officers  and  employees  of  the  city 
and  county  shall  be  governed  by  rules  established  by  the  Civil 
Service  Commission  (Section  153,  Charter).   The  Civil  Service 
Commission  has  not  enacted  any  rules  specificall}'  governing 
maternity  leaves  but  on  October  14,  1946,  it  made  a  ruling  with 
respect  to  maternity  leaves  as  follows: 

"1,   Sick  leave  with  pay  will  not  be  granted  for  period 
of  absence  due  to  pregnancy  where  such  period  of 
pregnancy  and  delivery  have  been  normal, 

"2,  Actual  illness  resulting  from  complications  in  con- 
nection with  pregnancy  will  be  considered  as  illness 
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under  the  sick  leave  ordinance  and  compensated  in 
accordance  therewith, 

"3.   Sick  leave  without  pay  for  periods  not  to  exceed 

four  months  prior  to  delivery  and  three  months  sub- 
sequent to  delivery  will  be  approved  on  request 
when  made  on  a  properly  completed  sick  leave  with- 
out pay  form, 

"4.  Additional  periods  of  leave  following  delivery  for 

the  purpose  of  taking  care  of  the  child  when  requested 
will  be  considered  as  not  within  the  meaning  of  the 
sick  leave  rule  but  will  be  considered  as  a  request 
for  leave  of  absence  without  pay  for  reasons  other 
than  illness," 

The  Civil  Service  Commission,  under  the  above  quoted 
ruling,  treats  a  maternity  leave  as  a  sick  leave  without  pay 
except  where  actual  illness  results  from  complications  in  connec- 
tion with  the  pregnancy.  There  is  no  provision  in  the  Rules  of 
the  Civil  Service  Commission  V7hich  requires  an  employee  to  take 
a  leave  of  absence  for  maternitj'  purposes.  However,  in  the  event 
that  an  employee  is  not  medically  or  physically  competent  to  per- 
form his  duties,  an  appointing  officer  is  authorized  under  rule 
31,  section  5(c)  of  the  Rules  of  the  Civil  Service  Commission  to 
require  the  employee  to  present  medical  evidence  as  to  the 
employee's  competency  to  perform  his  duties  or  in  the  absence  of 
such  proof,  the  appointing  officer  may  place  such  employee  on 
sick  leave  without  pay  or  sick  leave  with  pay  if  the  employee  has 
earned  credits  for  such  leave.  Rule  31,  section  5(c),  provides 
in  part: 

"An  appointing  officer  who  has  definite  evidence 
that  an  employee  is  not  medically  or  physically  compe- 
tent to  perform  his  duties,  and  if  allowed  to  continue 
in  his  employment  may  represent  a  risk  to  himself  or  to 
his  fellow  workers  or  to  the  public,  may  require  such 
employee  to  present  a  medical  report  from  his  personal 
physician  or  from  a  Civil  Service  Commission  examining 
physician  certifying  as  to  the  employee's  medical  or 
physical  competency  to  perform  his  duties.   If  the 
employee  refuses  to  obtain  such  physician's  certificate, 
the  appointing  officer  may  then  place  the  employee  on 
sick  leave  without  pay  (or  sick  leave  with  pay  if  the 
employee  has  sick  leave  with  pay  credits  due) ,  and  shall 
immediately  report  such  action  to  the  Civil  Service  Com- 
mission," 
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Letter  Opinion  No.  6? -34 


March  5,  1969 


Honorable  John  A.  Ertola,  President 

Board  of  Suoervisors 

235  Cit3^  Hail 

San  Francisco,  California  94102 

Subject:  Lesality  of  a  Proposed  Declaration 
of  City  Policy  That  New  Business 
Firms  Provide  Assurances  They  Will 
Pay  Prevailing  Wages  and  Be  Bound 
By  Other  Employment  Practices 

Dear  Supervisor  Ertola: 

In  essence,  the  resolution  which  you  propose  would  have 
the  effect  of  establishing  both  wage  rates  and  working  conditions 
for  new  businesses  in  the  City  and  County  of  San  Francisco.   Tradi- 
tionally, these  aspects  of  operating  a  business  are  determined  in 
the  process  of  collective  bargaining  between  the  employer  and  the 
employee  or  his  representatives.   The  wages  to  be  paid  and  other 
conditions  of  employment,  when  agreed  upon,  are  then  formalized  in 
a  collective  bargaining  agreement  which  is  a  contract  between  the 
business  (employer)  and  his  employees. 

As  a  chartered  city  and  county,  San  Francisco  is  empox-rered 
"to  make  and  enforce  all  laws  and  regulations  in  respect  to  munic- 
ipal affairs"  subject  onl^'  to  constitutional  and  charter  restric- 
tions.  (Gal.  Const.  Art.  XI,  Sees.  6,  8.)   Thus,  if  the  subject 
herein  is  a  "municipal  affair,"  i.e.,  a  matter  of  purely  internal 
or  local  conceim,  San  Francisco's  authority  to  legislate  on  the 
matter  is  paramount  and  free  from  control  of  the  State  Legislature. 
On  the  other  hand,  if  the  subject  is  one  of  general  or  statewide 
concern,  the  City  and  County's  power  is  limited  in  that  such  legis- 
lation may  not  conflict  xrlth   general  law. 

In  Professional  Firefighters  v.  City  of  Los  Angeles,  60 
Cal.2d  276,  the  Supreme  Court  held  that  labor  relations  is  a  matter 
of  statewide  concern  and  is  to  be  governed  by  ganeral  law  in  con- 
travention of  local  regulation  by  chartered  cities. 

The  question  then  is  whether  the  proposed  legislation  con- 
flicts with  the  general  lax<r.   California  Constitution,  Article  ZI, 
Section  11,  provides  that  "any  county,  city,  tovm  or  township  may 
make  and  enforce  within  its  limits  all  such  local,  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with  general  laws. " 
(Emphasis  added . ) 
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An  examination  of  this  state's  labor  code  indicates  that 
there  already  exists  legislation  covering  that  aspect  of  employer 
(businesses)  and  employee  relations  regarding  wages,  hours  and  work- 
ing conditions  that  your  proposed  resolution  seeks  to  encompass. 
Section  923  (Division  2,  Fart  3,  Chapter  1)  of  the  California  Labor 
Code  states,  in  part,  as  follows: 

"§923.   Declaration  of  public  policy.   In  the  inter- 
pretation  and  application  of  this  chapter,  the  public 
policy  of  this  State  is  declared  as  follows: 

"Negotiation  of  terms  and  conditions  of  labor 
should  result  from  voluntary  agreement  between  employer 
and  employee.   Governmental  authority  has  permitted  f 

and  encouraged  employers  to  organize  in  the  corporate 
and  other  forms  of  capital  control." 

In  the  case  of  Shafer  v.  Registered  Pharmacists,  16  Cal.2d 
379,  the  Supreme  Court  of  the  State  o£  California  held  that  Section 
923  of  the  Labor  Code  leaves  no  doubt  but  that  the  Legislature  had 
intended  by  its  enactment  to  "balance  the  industrial  equation,  so 
far  as  able  to  do  so,  bjr  placing  the  employer  and  employee  on  an 
equal  basis."  (Emphasis  added.) 

A  reasonable  interpretation  of  Section  923  of  the  Labor  Code 
would  indicate  that  the  State  Legislature  fully  intended  to  occupy 
this  area  of  labor  relations  in  question.   It  is  well  settled  law 
in  California  that  where  a  local  ordinance  or  regulation  conflicts 
with  the  general  law  in  an  area  intended  to  be  covered  by  the  general 
law,  that  the  local  ordinance  or  regulation  is  invalid. 

It  is  my  opinion  that  there  already  exists  state  legislation 
in  the  area  which  your  resolution  and  ordinances  would  encompass. 
In  California  the  "general  policy"  with  regard  to  labor  relations  as 
stated  in  Section  923  of  the  Labor  Code  is  that  "terms  and  conditions 
of  labor  should  result  from  voluntary  agreement  between  the  employer 
and  employee."  Your  resolution  and  enforcing  ordinances  would  impose 
these  conditions  upon  the  employer  to  the  extent  that  he  must  meet 
prevailing  rates  and  xrorhing  conditions  before  being  allowed  to  do 
business  in  San  Francisco, 

Since  there  already  exists  legislation  covering  these  cir- 
cumstances and  since  the  ordinances  you  would  propose  to  implement 
your  resolution  would  be  contrary  to  the  expressed  provisions  of 
Section  923  of  the  California  Labor  Code,  it  is  my  opinion  that  such 
ordinances  would  be  invalid. 

Yours  very  truly, 

MHK/JJS 

THOmS  M.    O'CONNOR 

City  Attorney 


* 
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Letter  Opinion  No.    69-35 


March  26,    1969 


Ci-vil   Service  Commission 

151   City  Hall 

San  Francisco,  California  94102 

Attention:  Mr.  Harry  Albert 

Subject:    Sick  Leave  Rule  -  Police  Department 

Gentlemen: 

This  refers  to  your  request  for  an  opinion  as  follows; 

"Rule  32  -  'Sick  Leave  With  Pay'  of  the  Civil 
Seirvice  Commission  was  revised,  effective  January  1, 
1969.   The  prior  rule.  Section  4,  provided  that 
employees  were  ' .  .  ,  entitled  to  an  accumulation 
of  two  weeks  sick  leave  with  pay  for  each  year  of 
service  .  .  . '  not  to  exceed  the  six  month  charter 
limitation.   Under  the  current  revised  rule  (Section  3.1), 
the  provision  is  ' .  .  .  permanent  employees  shall  be 
credited  with  earning  12  working  days  of  paid  sick 
leave  per  completed  year  of  paid  service. 

"Under  the  former  rule,  the  uniformed  members 
of  the  police  force,  as  a  matter  of  long  standing 
practice,  were  recorded  for  sick  leave  purposes  on 
a  calendar  week  basis.   They  were  credited  with 
earning  14  calendar  days  a  year,  and  when  sick  leave 
was  used,  they  were  charged  on  the  basis  of  14 
calendar  days  per  year.   Under  this  method,  182 
calendar  days  were  equivalent  to  the  maximum 
accumulation  of  six  calendar  months. 

"Uith  the  adoption  of  the  revised  Rule  32,  and 
the  provision  above  quoted,  the  uniformed  members  of 
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the  Police  Department  are  credited  with  12  working 
days  for  each  completed  year  of  paid  service  and 
when  sick  leave  is  used,  such  sick  leave  is  charged 
on  a  working  day  basis  i.e.,  5  work  days  per  week. 
Under  this  method  of  calculation,  130  working  days 
V70uld  be  equivalent  to  six  calendar  months. 

"  *  *  * 

"In  this  case,  is  the  Civil  Service  Commission 
within  its  authority  to  adjust  sick  leave  credits 
earned  by  uniformed  members  of  the  Police  Department 
prior  to  January  1,  1969.   Such  adjustment  would  be 
calculated  on  the  basis  that  a  maximum  of  1S2  calendar 
days  (prior  to  January  1,  1969)  is  equivalent  to  the 
current  maximum  of  130  days,  and  lesser  amounts  of 
credited  sick  leave  would  be  adjusted  accordingly." 

The  fundamental  basis  upon  which  sick  leave  is  granted 
to  the  employees  of  the  City  and  County  of  San  Francisco,  and  the 
extent  to  which  it  may  be  accumulated,  is  provided  by  Section  153 
of  the  Charter  which  reads  in  part  as  follows: 

"The  civil  service  commission  by  rule  shall 
provide  for  leaves  of  absence,  due  to  illness  or 
disability,  which  leave  or  leaves  may  be  cumulative, 
if  not  used  as  authorized,  provided  that  the 
accum.ulated  unused  period  of  sick  leave  shall  not 
exceed  six  (6)  months,  regardless  of  length  of 
service,  ..." 

There  is  no  question  in  light  of  the  provisions  of 
Section  153  of  the  Charter  that  no  matter  what  the  method  for 
the  recording  of  accumulated  sick  leave  under  the  new  Civil 
Service  rule,  the  maximum  accumulation  shall  not  exceed  six  (6) 
months.   A  policeman  who  on  January  1,  1969  had  accumulated  lo2 
days  of  sick  leave  is  not  entitled  to  any  more  than  six  months. 

Similarly,  the  method  of  recording  sick  leave  accumula- 
tion prior  to  January  1,  1969,  no  matter  how  long  it  has  been  in 
effect,  cannot  affect  the  application  of  the  six  months  limitation 
on  sick  leave  accumulation. 

The  legal  question  involved  in  your  request  is  one  of 
construction.   What  was  the  intent  of  the  Civil  Service  Commission 
in  passing,  and  the  Board  of  Supervisors  in  approving,  the  new 
rule  32  of  the  Rules  and  Regulations  of  the  Civil  Service  Commis- 
sion? For  the  purpose  of  this  request,  the  legal  question  is 
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narrower  yet.   Was  it  the  intent  of  the  Civil  Service  Commission 
in  passing  and  the  Board  of  Supervisors  in  approving  the  new 
rule  32  to  affect  in  any  way  the  sick  leave  already  accumulated 
by  and  credited  to  the  members  of  the  Uniformed  Police  Department? 
There  is  nothing  in  the  new  rule  by  which  an  intent  could  be 
construed  to  either  increase  or  diminish  the  sick  leave  accumulated 
prior  to  January  1,  1969.   The  rule  can  only  be  construed  as 
prospective  and  in  no  way  retroactive.   The  rule  states  that 
beginning  with  January  1,  1969  permanent  employees  shall  be 
credited  with  earning  twelve  (12)  working  days  of  paid  sick 
leave  per  completed  year  of  service.   There  is  nothing  in  the 
wording  of  the  new  rule  which  would  indicate  an  intent  to  in 
any  way  affect  sick  leave  acquired  before  the  effective  date  of 
the  new  rule. 

In  adopting  bookkeeping  methods  pursuant  to  the  new 
rule  32,  and  in  adjusting  past  bookkeeping  methods  to  conform 
to  the  new  rule,  the  Civil  Service  Commission  is  limited  to  a 
method  which  will  neither  increase  nor  diminish  the  sick  leave 
already  accumulated  prior  to  January  1,  1969.   The  adjustment 
which  you  suggest,  namely  on  the  basis  that  a  maximum  of  182 
calendar  days  prior  to  January  1,  1969  is  equivalent  to  the 
current  maximum  of  130  days,  and  that  lesser  amounts  of  credited 
sick  leave  would  be  adjusted  accordingly,  is  acceptable  under  the 
above  criterion  if,  in  its  application  to  particular  situations, 
it  neither  increases  nor  diminishes  such  leave  accumulated  prior 
to  January  1,  1969. 

You  are  thus  advised. 

Very  truly  yours, 

EJN 

THOMAS  M.    O'CONNOR 
City  Attoiniey 


Letter  Opinion  No.  69-36 


April  1,  1969 


Mr.  Norman  C.  Ecklund 

Director  of  Recruitment  and  Examinations 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  9A10?. 

Subject:  Residency  Requirements  for  Journey- 
man Building  Trade  Positions 

Dear  Mr.  Ecklund: 

This  is  in  reply  to  your  request  for  an  opinion  concerning 
a  possible  conflict  between  the  residency  ordinance  and  the  Civil 
Service  Commission  requirement  that  applicants  for  the  crafts  main- 
tain current  San  Francisco  residency. 

Section  7  of  the  Charter  of  the  City  and  County  of  San 
Francisco  entitled  "Qualifications  of  Officers  and  Employees" 
states: 

"Except  for  those  offices  and  positions  and 
officers  and  employees  specifically  provided  for  in 
this  section  and  other  sections  of  the  charter,  the 
residential  qualifications  and  requirements  for  all 
officers  and  employees  and  all  offices  and  positions 
in  the  city  and  county  service  shall  be  as  provided 
by  ordinance  of  the  board  of  supervisors. " 
(Emphasis  added.) 

Section  141  of  the  Charter  entitled  "Powers  and  Duties" 
sets  forth  the  powers  and  duties  of  the  Civil  Service  Commission. 
It  provides  in  part: 

"The  commission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter,  such 
rules  shall  govern  applications;  examinations;  .  .  . 
and  such  other  matters  as  are  not  in  conflict  id.th 
this  charter."   (Emphasis  added.) 


Letter  Opinion  No.  69-36 
Mr.  Norman  C.  Ecklund         -  2  -  April  1,  1969 


The  Board  of  Supervisors  has  passed  an  ordinance  covering 
the  residency  requirements  of  applicants  for  building  trade  posi- 
tions . 

Section  16.90  of  the  San  Francisco  Administrative  Code 
entitled  "Requirements  for  Persons  Entering  Service"  reads,  in 
part,  as  follows: 

"Except  as  otherwise  provided  in  the  charter  or 
statutes  of  the  state,  the  residence  requirements  of 
applicants  for  appointment  to  offices  or  employment 
shall  be  as  follows : 

"(a)   .  .  . 

"(b)   OTHERS.   For  all  other  emplo^rment  residence 
requirements  shall  be  as  follows : 


"(3)  Building  Trades  Classifications.  Applica- 
tions for  journeyman  building  trades  positions  located 
in  the  city  and  county  must  be  current  residents  at 
the  time  of  filing  application."   (Emphasis  added.) 

Since  the  date  of  filing  an  application  for  employment 
and  the  date  of  actual  employment  in  a  civil  service  system  are 
almost  always  separate  occasions,  it  is  reasonable  to  assume  that 
the  Board  of  Supervisors  intended,  when  they  passed  Section  16.98 
of  tliQ   Administrative  Code,  that  the  residency  requirement  for 
em.ployment  in  the  building  trades  was  to  apply  to  the  applicant 
only  at  the  time  of  filing  the  application. 

It  is  my  opinion  that  Civil  Service  examination  announce- 
ments (scope-circulars)  which  state  that  the  applicant  must  be  a 
resident  of  the  City  and  County  of  San  Francisco  both  at  the  time 
of  filing  the  application  and  at  the  time  of  actual  employment  are 
in  conflict  with  the  Charter  and  the  Administrative  Code. 

Section  7  of  the  Charter  expressly  grants  to  the  Board 
of  Supervisors  the  power  to  provide  residential  qualifications  for 
employees  "except  those  specifically  provided  for  in  this  section." 
The  building  trades  positions  are  not  specifically  mentioned,  so 
they  VTOuld  be  covered  by  this  provision. 

Section  141  of  the  Charter  states  that  the  Civil  Service 
Commission  may  adopt  such  rules  "as  are  not  in  conflict  with  this 
charter." 
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The  "scope-circulars"  have  the  effect  of  creating  an 
additional  residency  recuirement  for  applicants  in  the  building 
trades.  This  is  contrary  to  Section  141  of  toe  Charter  in  that 
it  is  a  "'rule"  which  is  "in  conflict  with  the  charter." 

Specifically,  it  conflicts  with  Section  7  of  the  Charter 
which  states  that  the  residency  requirements  in  ouestion  shall 
be  determined  by  the  Board  of  Supervisors  who  have,  by  virtue  of 
Section  IS. 98  of  the  Administrative  Code,  provided  such  require- 
ments . 

It  is  my  opinion  that  the  Civil  Service  Commission  lacks 
the  authority  to  enact  additional  residency  requirements  for 
applicants  in  the  building  trades  and  that  such  applicants  need 
only  be  residents  of  the  City  and  County  of  San  Francisco  at  the 
time  of  filing  applications  for  employment. 

Very  truly  yours. 


MHM  THOMAS  M.    O'CONNOR 

City  Attorney 
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Mr.  Nathan  B.  Cooper 

Controller 

109  City  Hall 

San  Francisco,  California 

Re:  Transport  Workers  Union  Trust  Fund; 
Payment  of  Health  Service  System  and 
Retirement  System  Charges;  Charter 
Sections  151.3.1,  164,  165.2-H(2), 
172.1.12,  Subd.  4;  Ordinance  243-68; 
Administrative  Code  Section  16.54; 
and  Civil  Service  Rule  55 

Dear  Mr.  Cooper: 

Your  letter  of  November  12  poses  a  question  for  legal 
analj'sis  in  the  following  language: 

"A  proposal  of  the  above  captioned  Railway 
Trust  Fund  board  is  that  in  lieu  of  the  Controller 
deducting  Health  Service  System  charges  from  em- 
ployees wages  that  the  Trust  Fund  make  such  payments. 
The  possibility  of  a  like  in  lieu  payment  being 
made  for  Retirement  System  contributions  exists. 

"May  the  Controller  legally  refrain  from  making 
the  deductions  in  favor  of  the  in  lieu  substitutions." 

CONCLUSION 

Neither  in  the  case  of  the  health  service  system  or 
the  retirement  system  may  the  Controller  refrain  from  making  the 
deductions  in  favor  of  the  in  lieu  substitutions. 

In  the  case  of  the  health  service  system  it  would  be 
legal  to  substitute  for  the  payroll  deduction  of  health  service 
system  charges  a  deduction  from  the  periodic  payments  to  the 
Tmst  Fund.   In  the  case  of  the  retirement  system  such  a  substi- 
tution for  payroll  deductions  by  a  deduction  from  the  periodic 
payments  to  the  Trust  Fund  would  be  in  violation  of  the  Charter. 
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DISCUSSION 

A.  Health  Service  System  Charges 

Referring  to  the  amovint  to  be  paid  monthly  by  members 
of  the  Health  Service  System,  Charter  Section  172.1.12  states: 

"...  The  controller  shall  deduct  said  sums  from 
the  compensation  of  the  members  and  shall  deposit  the 
same  with  the  treasurer  of  the  city  and  county  to  the 
credit  of  the  health  service  system  fund." 

Charter  Section  151,3.1,  adopted  by  the  people  in  November 
1SS7  and  approved  by  the  Legislature  in  January  1968,  with  respect 
to  the  fixing  of  conditions  and  benefits  of  employment  other  than 
wages  as  compensation  for  carmen,  states: 

"...  The  board  of  supervisors  may  establish  such 
conditions  and  benefits  notwithstanding  other  provisions 
or  limitations  of  this  charter,  with  the  exception  that 
such  conditions  and  benefits  shall  not  involve  any  change 
in  the  administration  of,  or  benefits  of  the  retirement 
system,  health  service  system  or  vacation  allowances  as 
provided  elsewhere  in  this  charter.  .  .   Provided,  that 
when  in  the  two  systems  used  for  certification  as  pro- 
vided above,  vacation,  retirement  and  health  service 
benefits  are  greater  than  such  similar  benefits  provided 
by  this  charter  for  platform  employees,  coach  or  bus  oper- 
ators of  the  municipal  railway,  then  an  amount  not  to 
exceed  the  difference  of  such  benefits  may  be  converted 
to  dollar  values  and  the  amount  equivalent  to  these 
dollar  values  shall  be  paid  into  a  fund.  The  fund  shall 
be  established  to  receive  and  to  administer  said  amounts 
representing  the  differences  in  values  of  the  vacation, 
retirement  and  health  service  benefits,  and  to  pay  out 
benefits  that  shall  be  jointly  determined  by  representa- 
tives of  the  city  and  county  government  and  the  repre- 
sentatives of  the  organized  platform  employees  and  coach 
and  bus  operators  of  the  municipal  railway  .  .  ," 

For  the  fiscal  year  1968-1969  the  differences  in  values 
of  the  vacation,  retirement  and  health  service  benefits  have  been 
set  by  the  Board  of  Supervisors  at  $1,852,393  (Ordinance  243-68, 
sec.  8,67,2)  as  payable  to  the  Transport  Workers  Union  San  Fran- 
cisco Municipal  Railway  Trust  Fxrnd  (hereinafter  referred  to  as 
"Trust  Fund"). 
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In  construing  Charter  Section  172.1.12  it  must  be  re- 
called that  it  was  enacted  some  time  previous  to  the  1967  amendment 
found  in  Charter  Section  151.3.1,  and  whatever  the  intent  of  the 
framers  of  Section  172.1.12,  it  cannot  be  said  that  they  foresaw 
the  later  adoption  of  Charter  Section  151.3.1. 

On  the  issue  of  interpretation,  the  general  objective  of 
the  statutory  provisions  is  a  prime  consideration.   Thus,  Charter 
Sections  172.1.12  and  151.3.1  are  to  be  construed  with  a  view  to 
promoting  rather  than  defeating  their  general  purpose.   (Redevelop- 
ment Agency  v.  Malaki  (1963),  216  C.A.  2d  480,  487.) 

The  substantive  content  of  Charter  Section  172.1.12 
requires  that  the  employees'  contribution  toward  the  costs  of  the 
health  service  system  be  withheld  by  the  Controller  for  credit 
to  the  health  service  system  fund.  This  system  ensures  that  the 
health  service  system,  with  the   payroll-deduction  certainty  of 
collection,  can  operate  on  a  cash  basis  and  vrLthovit   the  added 
administrative  cost  that  would  be  incurred  in  reliance  on  a  volun- 
tary payment  system  with  its  attendant  difficulties  with  individual 
pa3mients,  overpayments,  arrearages,  and  delinquencies.   It  also 
ensures  that,  whatever  else  might  befall  a  covered  city  employee 
in  the  way  of  living  or  other  eaqienses  or  debts,  that  his  healthy 
or  medical  care  coverage  through  the  health  service  system  is  paid 
for.  To  change  the  system  so  that  the  health  service  charges  are 
not  withheld  at  the  source,  but  are  paid  by  a  third  party  pursuant 
to  agreement,  would  be  a  violation  of  Charter  Section  172.1.12. 
Thus,  you  may  not  legally  refrain  from  making  the  deductions  in 
favor  of  the  in-lieu  substitutions. 

There  is,  however,  a  way  that  the  Trust  Fund  board  and 
the  Controller  can  accomplish  the  end  sought  to  be  attained  which 
would  not  be  in  violation  of  Charter  Section  172.1.12.  Thus,  if 
the  Controller  withheld  and  deducted  from  the  periodic  payment  to 
the  Trust  Fund  the  amount  of  money  that  would  equal  the  amount 
that  would  be  othervd.se  withheld  and  deducted  from  the  pay  warrants 
of  individual  carmen  for  transmittal  to  the  treasurer  to  the 
credit  of  the  Health  Service  System,  the  substantive  requirements 
of  the  charter  would  be  met. 

The  literal  wording  of  Charter  Section  172.1.12  is 
directory  in  nature  and  does  not  preclude  the  alternative  suggested, 
for  it  has  been  held  that  provisions  are  directory  when  they 
relate  to  some  immaterial  matter  not  of  the  essence  of  the  thing 
to  be  done,  and  where  a  departure  from  the  statute  will  cause  no 
injury  to  any  person  affected  by  it.   (Derby  v.  City  of  Modesto 
(1394),  134  Cal.  515;  and  see  People  v. "Butler  (1^12),  20  C.A.  379; 
Crane  v.  Board  (1936),  17  C.A.  2d  360;  and  gaxrfield  Suisun  S.  D. 
V.  HutcheotrTr956)  139  C.A.  2d  502.) 
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Crane  v.  Board,  supra,  states; 

"It  is  of  course  difficult  to  lay  down  a  general 
rule  to  determine  in  all  cases  when  the  provisions 
of  a  statute  are  merely  directory  and  when  mandatory 
or  imperative,  but  of  all  the  rules  mentioned,  the 
test  most  satisfactory  and  conclusive  is,  whether  the 
prescribed  mode  of  action  is  of  the  essence  of  the 
thing  to  be  accomplished,  or,  in  other  vrords,  whether 
it  relates  to  matter  material  or  immaterial — to  matter 
of  convenience  or  of  substance." 

The  withholding  of  health  service  system  charges  by  the 
Controller  and  transfer  of  the  resulting  credit  to  the  system  is 
a  matter  of  substance.  I'Jhether  it  is  withheld  from  individual 
pay  warrants  or  from  other  funds  in  custody  of  the  Controller  is 
a  matter  of  convenience.  Moreover,  the  "other  funds"  in  the 
custody  of  the  Controller  in  this  instance  are  in  the  nature  of 
"compensation"  inasmuch  as  they  represent  the  difference  in  value 
of  carmen's  vacation,  retirement,  and  health  service  benefits  in 
the  controlling  collective  bargaining  agreement  and  the  values  of 
the  San  Francisco  equivalent  (Charter  Sec.  151.3.1(f)).  That 
section  provides  that  the  Trust  Fund  shall  pay  out  benefits  to 
be  determined  by  representatives  of  the  city  and  of  the  organized 
platform  men.  For  them  to  agree  to  pay  the  health  service  system 
charges  that  would  otherwise  be  deducted  from  individual  pay 
warrants  by  deduction  from  sums  due  the  Trust  Fund  appears  to  be 
in  keeping  with  the  intent  of  the  1967  Charter  Amendment  that  the 
Tmist  Fund  provide  benefits  out  of  the  moneys  paid  to  it  by  the 
city. 

B.   Retirement  System  Charges 

Existing  charter  language  does  not  allow  as  much  scope 
for  applying  rules  of  construction  as  in  the  case  of  the  health 
service  provisions. 

Charter  Section  165.2  provides,  in  part: 

"(A)  The  following  words  and  phrases  as  used  in 
this  section  unless  a  different  meaning  is  plainly 
required  by  the  context,  shall  have  the  follov/ing 
meaning:  .  ,  . 

"'Compensation,'  as  distinguished  from  benefits 
under  the  workmen's  com.pensation  laws  of  the  State 
of  California  shall  mean  all  remuneration  whether  in 
cash  or  by  other  allowances  made  by  the  city  and 
county,  for  service  qualifying  for  credit  under  this 
section,  ..." 
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"(H)  All  payments  provided  under  this  section 
shall  be  made  from  funds  derived  from  the  following 
sources,  plus  interest  earned  on  said  funds:   ,  .  . 

"(2)  There  shall  be  deducted  from  each  payment 
of  compensation  made  to  a  member  under  this  section, 
a  sum  determined  by  applying  the  member's  rate  of 
contribution  to  such  compensation.  .  .  .  The  siwi 
so  deducted  shall  be  paid  forthwith  to  the  retirement 
system.   Said  contribution  shall  be  credited  to  the 
individual  account  of  the  member  from  whose  salary  it 
was  deducted,  ..." 

Charter  Section  151.3.1(f)  provides,  in  part: 

"For  all  purposes  of  the  retirement  system  as 
related  to  this  section,  the  word  'compensation'  as 
used  in  section  165.2  of  this  charter  shall  mean  the 
'wage  schedules '  as  fixed  in  accordance  with  para- 
graphs (a)  and  (b)  above,  including  those  differentials 
established  and  paid  as  part  of  wages  to  platform  em- 
ployees and  coach  and  bus  operators  of  the  municipal 
railway,  but  shall  not  include  the  value  of  those 
benefits  paid~into  the  fund  established  as  herein  pro- 
vided."  (Emphasis  added.)  ~~~      ~ 

These  excerpts  say  that  from  each  payment  of  remuneration 
whether  in  cash  or  other  allowances,  except  for  worlanen's  compen- 
sation payments  and  the  value  of  the  benefits  paid  into  the  trust 
fund,  made  by  the  city  and  county  to  a  member  of  the  retirement 
system  there  shall  be  deducted  a  sum  determined  by  applying  the 
member's  rate  of  contribution  to  the  amount  of  the  remuneration. 
A  distinction  between  t'sxe.   substantive  and  adjectival,  or  mandatory 
and  directory,  aspects  of  a  statute  may  not  be  dravm  where  the 
result  would  be  to  render  the  statute  ineffective  and  meaningless. 
(Pulcifer  v.  County  of  Alameda  (1946),  29  C.  2d  253;  and  Carter  v. 
Seaboard  Finance  Co.  (19^^9) ,  33  C.  2d  564.) 

The  quoted  sections  relating  to  retirement,  as  distin- 
guished from  the  sections  relating  to  health  service,  are  quite 
precise  in  their  definition  of  compensation.   As  5.ndicated  above. 
Charter  Section  151.3.1  specifically  excludes  from,  "compensation' 
"the  value  of  those  benefits  paid  into  the  fund  established  as 
herein  provided."  The  fact  that  the  retirement  charge  is  to  be 
deducted  'from  each  pa3mient  of  compensation  made  to  a  member" 
precludes  an  agreement  for  payment  of  retirement  system  contribu- 
tions by  the  Trust  Fund,  nor  can  you  deduct  the  retirement  con- 
tribution from  amounts  due  the  Trust  Fund,  as  distinguished  from 
compensation  due  the  members. 

Very  truly  yours, 

MMD  THOMAS  M.    O'CONNOR 

City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Subject:  Eligibility  of  Disability 
Transferee  to  Participate 
in  Promotional  Examination 

Gentlemen : 

This  is  in  answer  to  your  inquiry  of  I4arch  13,  1969, 
in  which  you  request  an  opinion  relative  to  the  rights  of  a  dis- 
ability transferee  under  Section  156.2  of  the  Charter.   The 
employee  involved  was  originally  an  M-108  Blacksmith  and  on  a 
disability  transfer  became  a  B222  General  Clerk  on  September  8, 
1952.   Subsequently,  he  received  a  disability  transfer  to  a 
position  as  a  1406  Senior  Clerk,  and  on  November  1,  1967,  received 
a  further  transfer  to  class  1403  Elections  Clerk.  You  state 
that  in  each  instance  it  was  necessary  for  the  employee  to  revert 
to  his  original  base  class  of  M-108  Blacksmith  in  order  to  trans- 
fer for  disability  to  another  class. 

The  Charter  was  amended  in  June  1968  to  add  Section 
156.2,  as  follows: 

''Notwithstanding  any  of  the  provisions  of 
Section  156  or  any  other  provisions  of  this  Charter, 
whenever  any  employee  is  transferred  under  the  pro- 
visions of  Section  156  of  this  Charter  and  has  held 
such  position  for  ten  (10)  years,  he  shall  be  eligible 
to  participate  in  any  promotional  examination  in  which 
his  classification  is  designated  as  the  next  lower 
rank  from  which  promotion  will  be  made;  provided  that 
the  disability  of  said  employee  is  not  of  such  nature 
as  to  interfere  with  the  performance  of  the  duties 
required  in  the  promotive  classification.   The  civil 
service  commission  shall  make  such  determination  after 
examination  of  the  employee  by  a  civil  service  examin- 
ing physician. 

"The  salary  of  an  employee  who  is  promoted  as  the 
result  of  participation  in  a  promotional  examination 
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under  the  provisions  of  this  section  shall  be  fixed 
in  accordance  with  the  salary  standardization  provi- 
sions of  this  charter. " 

Your  specific  question  is  whether  or  not  the  employee 
involved  now  qualifies  to  take  a  promotional  e:camination. 

Section  156.2,  supra,  refers  to  an  employee  transferred 
under  the  provisions  of  Charter  Section  156  and  holding  "such 
position"  for  ten  years.  Charter  Section  156  provides  the  employee 
may  be  transferred  to  a  'position  within  his  capacities  to  perform'" 
and  not  having  a  higher  compensation  schedule.  The  words  "such 
position"  as  used  in  Section  156.2  appear  to  mean  "a  position  with- 
in his  capacities  to  perform.'" 

I  am  of  the  opinion  that  a  disability  transferee  need  only 
shov;  that  he  has  held  a  position  as  a  disability  transferee  for  ten 
years  in  order  to  qualify  under  Section  156.2  for  promotional  exam- 
ination.  He  need  not  be  in  the  same  classification  for  ten  years. 

The  employee  mentioned  in  your  letter  became  a  disability 
transferee  in  1952  and  has  held  "such  position"  for  ten  years.  He 
meets  the  requirements  of  Charter  Section  156.2  and  if  he  is  other- 
wise eligible  he  may  participate  in  a  promotional  examination. 

Very  truly  yours, 

,p^^  THOMAS  M.  O'CONNOR 

City  Attorney 
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Honorable  Terry  Francois,  Ghairtnan 

Fire,  Safety  and  Police  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Powers  of  Board  of  Supervisors  in 
Fixing  or  Modifying  Rates  to  be 
Charged  by  Taxicabs 

Dear  Supervisor  Francois: 

This  is  in  response  to  your  letter  of  March  20,  1969, 
wherein,  after  pointing  out  that  the  undisputed  facts  presented 
to  your  Committee  at  its  meeting  of  March  18,  1969,  indicate 
that  the  Yellow  Cab  Company  will  suffer  a  $140,000  net  loss  for 
the  current  year  if  required  to  operate  at  the  rates  now  in 
effect,  you  ask  whether  there  is  any  legal  requirement  that  the 
Board  of  Supervisors,  acting  as  a  rate  fixing  body,  fix  rates 
which  will  allow  a  reasonable  return  on  the   investment  subject 
to  such  rate  fixing  poxeers,  or  may  the  Board  ignore  the  financial 
consequences  of  its  action  in  fixing  such  rates. 

The  power  of  the  Board  of  Supervisors  to  regulate 
taxicabs  and  to  fix  the  rates  thereof  derives  from  Section  11 
of  Article  XI  of  the  State  Constitution  which  provides  that  "Any 
countj^,  city,  town,  or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary  and  other  regulations  as 
are  not  in  conflict  with  general  laws.    (In  re  Martinez,  22  Cal. 
2d  259.) 

While  the  police  power  has  been  described  as  one  of  the 
least  limi table  of  governmental  powers  (Clemons  v.  Los  Angeles, 
36  Cal. 2d  95,  102),  it  is  limited  by  the  due  process  clause  of 
the  14th  Amendment  and  the  exercise  of  the  power  may  not  be  un- 
reasonable or  arbitrary.   (Ex  parte  Whitwell,  98  Cal.  73;  Jones 
V.  Los  Angeles,  211  Cal.  30?T) 

With  respect  to  the  subject  of  your  inquiry  herein,  i.e., 
the  limitations  on  the  power  of  the  Board  of  Supervisors  in  fix- 
ing taxicab  rates,  I  am  lonable  to  find  any  reported  decisions 
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relating  thereto.  However,  b3^  way  of  analogy,  I  find  a  plethora 
of  cases  dealing  with  limitations  upon  the  power  of  a  rate-making 
body  operating  in  the  public  utility  field. 

It  is  well  established  in  utility  law  that  the  power  of 
a  governmental  agency  to  fix  and  enforce  reasonable  rates  to  be 
paid  public  utility  corporations  for  the  services  rendered  by 
said  companies  does  not  include  the  right  to  fix  rates  which  are 
so  low  as  to  be  confiscatory  of  the  property  of  said  corporation 
(Southern  Iowa  Electric  Go.  v.  Chariton,  255  U.S.  539,  41  S.Ct. 
400,  65  L.Ed.  764;  see  also"ETuefield  Waterworks  &  Imurov.  Co.  v. 
Public  Service  Commission,  262  U.S.  679,  43  S.Ct.  575,  67  L.Ed. 
1173;  United  R.&  E.~Corv.  West,  280  U.S.  234,  50  S.Ct.  123,  74 
L.Sd.  390;  West  v.  Chesapeake  &  P.  Teleph.  Co.,  2r5  U.S.  662, 
55  S.Ct.  894,  79  L.Ed.  1640;  Lincoln  Gas  &""ETectric  Light  Co.  v. 
Lincoln,  223  U.S.  349,  32  S.Ct.  271,  56  L.Ed.  456;  Board  of  Pub. 
Utility  Comrs.  v.  New  York  Teleph.  Co. ,  271  U.S.  23,  46  S.Ct.  363, 
70  L.Ed.  808),  and  this  same  principle  has  been  recognized  in 
numerous  California  cases.   (Miller  v.  Railroad  Commission,  9 
Cal.2d  19Q;  Contra  Costa  Water  Go.  v.  Oakland,  159  Gal.  323; 
Lyon  &  Hoag  y.  Railroad  Com.,  183  Cal.  145;  San  Joaquin  L.  &  P» 
Corp.  V.  Railroad  Com.,  175  Gal.  74;  Spring  Valley  Water  V7orks 
V.  San  Francisco. ,  82  Gal.  286.) 

It  has  further  been  held  that  resort  may  be  had  to  the 
courts  for  relief  against  legislation  establishing  a  tariff  of 
rates  which  is  so  unreasonable  as  practically  to  destroy  the  value 
of  the  property  emplo^^ed  therein.   (Covington  &.   L.  Tump.  Road 
Co.  V.  Sandford.  164  U.S.  578,  17  S.Ct.  198,  41  L.Sd.  560;  Spring 
Valley  Water  Works  v.  San  Francisco ,  sup ra . 

Accordingly,  in  the  light  of  the  foregoing,  it  is  my 
opinion  that,  in  the  exercise  of  its  police  povrer  in  establishing 
or  modif^^ing  taxicab  rates,  the  Board  of  Supervisors  is  legally 
required  to  fix  such  rates  so  as  to  allow  a  reasonable  return  to 
persons  affected  thereby  and  that,  in  a  proper  case,  failure  of 
the  Board  to  do  so,  would  render  the  legislation  subject  to  legal 
attack  as  violative  of  the  constitutional  guarantee  of  due  process, 

Very  truly  yours. 


^^^  THOMAS  M.  O'CONNOR 

City  Attorney 
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March  24,  1969 


Mr.  Elmo  E.  Ferrari,  President 

The  Police  Commission 

850  Bryant  Street 

San  Francisco,  California  94103 

Attention:   Sgt.  William  J.  McCarthy 
Secretary 

Subject:   Police  Commission  - 

Disciplinary  Hearings 

Dear  Mr.  Ferrari: 

This  is  in  response  to  your  letter  of  March  18,  1969, 
in  which  you  inquire  into  the  jurisdiction  of  the  Police  Com- 
mission in  connection  xd.th  disciplinary  hearings  for  members 
of  the  Police  Department.   In  the  matter  now  before  you  an 
investigation  has  been  conducted  at  the  direction  of  the  Chief 
of  Police  relative  to  accusations  of  misconduct  made  against 
police  officers  and  at  the  conclusion  of  the  investigation  the 
investigating  officers  have  not  recommended  the  filing  of  charges 
and  the  Chief  of  Police  has  neither  recommended  nor  directed  the 
filing  of  charges  against  the  officers  so  accused.   The  members 
of  the  Police  Commission  have  read  the  complete  investigation 
file  in  the  matter. 

You  specifically  ask  whether  the  Police  Commission, 
since  they  have  read  the  investigation  file,  is  novj  precluded 
from  directing  that  charges  be  filed  against  the  officers  and 
then  hearing  said  charges. 

Section  155  of  the  Charter  provides  as  follows: 

'^'Members  of  the  fire  or  the  police  department 
guilty  of  any  offense  or  violation  of  the  rules  and 
regulations  of  their  respective  departments,  shall 
be  liable  to  be  punished  by  reprimand,  or  by  fine 
not  exceeding  one  month's  salary  for  any  offense, 
or  by  suspension  for  not  to  exceed  three  months,  or 
by  dismissal,  after  trial  and  hearing  by  the  com- 
missioners of  their  respective  departments;  provided. 
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however,  that  the  chief  of  each  respective  depart- 
ment for  disciplinary  purposes  may  suspend  a  member 
for  a  period  not  to  exceed  ten  days  for  violation 
of  the  rules  and  regulations  of  his  department. 
Any  member  so  suspended  shall  have  the  right  to 
appeal  such  suspension  to  the  fire  commission  or 
to  the  police  commission,  as  the  case  m.ay  be,  and 
have  a  trial  and  hearing  on  such  suspension.  Written 
notice  of  appeal  must  be  filed  within  10  da^^s  after 
such  suspension  and  the  hearing  of  said  appeal  must 
be  held  within  30  days  after  the  filing  of  said 
notice  of  appeal.   If  the  commission  shall  reverse 
or  alter  the  finding  of  the  chief,  it  shall  in  the 
case  of  a  reversal  and  in  other  cases  it  may  in  its 
discretion,  order  that  the  member  affected  be  paid 
salary  for  the  time  of  his  suspension.   In  the  event 
the  chief  should  exercise  such  power  of  suspension, 
the  member  involved  shall  not  be  subject  to  any 
further  disciplinary  action  for  the  same  offense. 

^'Subject  to  the   foregoing  members  of  either 
department  shall  not  be  subject  to  dismissal,  nor 
to  punishment  for  any  breach  of  duty  or  misconduct, 
except  for  cause,  nor  until  after  a  fair  and  impar- 
tial trial  before  the  commissioners  of  their  respec- 
tive departments,  upon  a  verified  complaint  filed 
with  such  commission  setting  forth  specifically  the 
acts  complained  of,  and  after  such  reasonable  notice 
to  them  as  to  time  and  place  of  hearings  as  such 
commission  may,  by  rule,  prescribe.   The  accuyed 
shall  be  entitled,  upon  hearing,  to  appear  personally 
and  by  counsel;  to  have  a  public  trial,  and  to 
secure  and  enforce,  free  of  expense,  the  attendance 
of  all  witnesses  necessary  for  his  defense.' 

This  question  x\ras  the  subject  of  City  Attorney's  Opinion 
No.  1G50-A,  dated  March  15,  1956,  a  copy  of  which  is  attached. 
That  opinion  points  out  that  the  fundamental  mile  is  to  the  effect 
that  no  one  may  sit  as  a  judge  in  a  judicial  or  quasi  judicial 
hearing  or  tribunal  if  that  person,  by  reason  of  interest,  bias 
or  prejudice,  or  by  reason  of  having  prejudged  the  pending  matter, 
has,  in  the  eyes  of  the  lavj,  caused  his  o\'m.   disqualification  to 
adjudicate  the  issues  before  him.   The  opinion  further  points  out 
that  an  exception  to  this  rule  of  law  is  an  exception  known  as  the 
"rule  of  necessity."  The  rule  of  necessity  provides  that  a  judge 
or  an  officer  exercising  judicial  functions  may  act  in  a  proceeding 
wherein  he  is  disqualified  by  interest,  relationship,  or  the  like, 
if  his  jurisdiction  is  exclusive  and  there  is  no  legal  provision 
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Hr.   Robert  J.  Do Ian 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Proposed  Legislation  Requiring  Posting 
of  Deposit  to  Defray  Expenses  of  a 
Demonstration  or  March 

Dear  Mr.  Do Ian: 

In  response  to  your  March  7,  1969  letter  inquiring  as 
to  the  constitutionality  of  legislation  to  provide  for  posting 
of  a  deposit  to  defray  any  expense  sustained  by  the  City  as  a 
result  of  a  march  or  demonstration,  you  are  advised  that  the  ques- 
tion is  too  general  and  indefinite  for  categorical  answer. 

It  is  not  indicated  in  the  correspondence  attached  to 
your  letter  what  the  nature  of  the  municipal  expenses  are  that 
would  be  recouped  from  the  deposit.  However,  assuming  the  deposit 
would  be  in  the  nature  of  a  regulatory  fee  to  cover  the  cost  of 
regulation,  it  may  be  stated  as  a  general  principle  that  if  the 
type  of  march  or  demonstration  is  one  that  may  be  constitutionally 
regulated  by  the  City  and  County  under  its  police  power  and  a 
regulatory  ordinance  is  adopted,  then  a  fee  to  cover  the  cost  of 
regulation  may  be  exacted.   (See  Cox  v.  State  of  New  Hampshire 
(1941),  312  U.S.  569;  85  L.Sd.  lO^i;^!-^! 

For  example.  Article  IV  of  the  Police  Code  regulates 
processions  and  parades  by  requiring  written  notice  to  the  Chief 
of  Police  of  the  time  and  route  thereof  not  less  than  24  hours 
prior  thereto  and  the  Chief  of  Police  has  the  power  to  designate 
the  street  or  streets  the  procession  or  parade  can  occupy.  A 
permit  is  required  for  a  parade  in  the  central  traffic  district. 
The  article  also  empowers  the  Chief  of  Police  to  establish  lines 
on  both  sides  of  the  parade  route  and  when  so  established  vehi- 
cles are  prohibited  from  passing  through  such  lines.   Obviously, 
this  type  of  march  or  demonstration  and  the  regulation  thereof 
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in  the  manner  outlined  requires  special  public  services  for  which 
a  regulatory  fee  could  be  exacted.  As  stated  in  the  case  of 
Cox  V.  State  of  New  Hampshire,  supra,  at  page  1054: 

"If  a  municipality  has  authority  to  control  the 
use  of  its  public  streets  for  parades  or  processions, 
as  it  undoubtedly  has,  it  cannot  be  denied  authority 
to  give  consideration,  without  unfair  discrimination, 
to  time,  place  and  manner  in  relation  to  the  other 
proper  uses  of  the  streets.  We  find  it  impossible  to 
say  that  the  limited  authority  conferred  by  the  licens- 
ing provisions  of  the  statute  in  question  as  thus  con- 
strued by  the  state  court  contravened  any  constitutional 
right . 

"There  remains  the  question  of  license  fees  which, 
as  the  court  said,  had  a  permissible  range  from  $300 
to  a  nominal  amount.  The  court  construed  the  Act  as 
requiring  'a  reasonable  fixing  of  the  amount  of  the 
fee,'   'The  charge,'  said  the  court,  'for  a  circus 
parade  or  a  celebration  procession  of  length,  each  draw- 
ing crowds  of  observers,  would  take  into  account  the 
greater  public  expense  of  policing  the  spectacle,  com- 
pared with  the  slight  expense  of  a  less  expansive  and 
attractive  parade  or  procession,  to  which  the  charge 
would  be  adjusted.'  The  fee  was  held  to  be  'not  a 
revenue  tax,  but  one  to  meet  the  expense  incident  to 
the  administration  of  the  Act  and  to  the  maintenance  of 
public  order  in  the  matter  licensed.'  There  is  nothing 
contrary  to  the  Constitution  in  the  charge  of  a  fee 
limited  to  the  purpose  stated.  The  suggestion  that  a 
flat  fee  should  have  been  charged  fails  to  take  into 
account  of  the  difficulty  of  framing  a  fair  schedule  to 
meet  all  circumstances,  and  we  perceive  no  constitutional 
ground  for  denying  to  local  governments  that  flexibility 
of  adjustment  of  fees  which  in  the  light  of  varying  con- 
ditions would  tend  to  conserve  rather  than  impair  the 
liberty  sought." 

As  to  the  regulation  of  other  types  of  demonstrations  and 
marches  and  the  exaction  of  a  fee  therefor,  the  legal  answer 
depends  on  the  nature  and  purpose  of  the  demonstration  or  march, 
especially  on  its  proposed  use  of  public  facilities  and  its  need 
for  special  public  services.   If  you  wish  to  particularize  in  this 
connection,  I  shall  be  pleased  to  advise  you  further  on  the  sub j ect . 

Very  truly  yours, 

THOl^S  M.    O'CONNOR 
SEK  City  Attorney 
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Mr.  Howard  Freeman 

Juvenile  Justice  Conimission 

Youth  Guidance  Center 

375  Woods ide  Avenue 

San  Francisco,  California  94127 

Subject:  Duties  of  Juvenile  Justice  Connmission; 

Summary  of  Brown  Act;  Appointing  Authority 
for  Acting  Chief  Juvenile  Probation  Officer 

Dear  Mr.  Freeman: 

You  have  made  various  inquiries  regarding  the  duties 
of  the  Juvenile  Justice  Commission,  of  which  you  are  Chairman, 
the  Brown  Act,  and  the  appointment  of  an  Acting  Chief  Juvenile 
Probation  Officer. 

Duties  of  Juvenile  Justice  Commission 


The  Juvenile  Justice  Commission  was  created  pursuant 
to  state  law.   (Section  525,  Welfare  and  Institutions  Code.)  Its 
members  are  officers  of  the  City  and  County  of  San  Francisco, 
although  its  powers  and  duties  are  fixed  by  state  law.   (Charter 
Sections  4  and  58.) 

The  Juvenile  Justice  Commission  has  the  duty  of  annually 
electing  a  Chairman  and  Vice-Chairraan,   (Section  528,  Welfare  and 
Institutions  Code.) 

Section  529  of  the  Welfare  and  Institutions  Code  pro- 
vides that: 

"Duty  of  commission;  access  to  publicly  adminis- 
tered institutions;  subpoenas;  Inspection  of  jail; 
report.   It  shall  be  the  dut^^  of  a  juvenile  justice 
commission  to  inquire  into  the  administration  of  the 
juvenile  court  law  in  the  county  or  region  in  which 
the  commission  serves.   For  this  purpose  the  commis- 
sion shall  have  access  to  all  publicly  administered 
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institutions  authorized  or  whose  use  is  authorized  by 
this  chapter  situated  in  the  county  or  region,  shall 
inspect  such  institutions  no  less  frequently  than  once 
a  year,  and  may  hold  hearings.  A  judge  of  the  juvenile 
court  sliall  have  the  power  to  issue  subpoenas  requiring 
attendance  and  testimonj^  or  witnesses  and  production  of 
papers  at  hearings  of  the  commission. 

"A  juvenile  justice  commission  shall  annually 
inspect  any  jail  or  lockup  within  the  county  which  in 
the  preceding  calendar  year  was  used  for  confinement 
of  more  than  24  hours  of  any  minor  under  the  age  of  18 
years.  It  shall  report  the  results  of  such  inspection 
together  with  its  recommendations  based  thereon,  in 
writing,  to  the  juvenile  court  and  to  the  Youth  Author- 
ity." 

The  Juvenile  Justice  Commission  may  also  make  recom- 
mendations regarding  any  changes  it  deems  should  be  made  in  the 
area  of  Juvenile  Court  law,  and  such  recommendations  maj^  be 
publicized.   (Section  530,  Welf,  &  Inst.  Code.) 

The  Brown  Act 

You  have  asked  for  a  general  explanation  of  the  provi- 
sions of  the  Brown  Act.   In  the  following  few  paragraphs  I  have 
set  forth  some  of  the  major  provisions  of  that  Act. 

The  Ralph  M.  Brown  Act  (otherwise  known  as  the  Secret 
Meeting  Law,  Government  Code  Sections  54950-54960,  inclusive)  pro- 
vides in  general  that  all  meetings  of  the  legislative  body  of  a 
local  agency,  including  the  legislative  body  of  school  districts, 
chartered  cities  and  municipal  corporations  (Section  54951),  shall 
be  open  and  public. 

Section  54952  defines  the  "legislative  body"  of  a  local 
agency  to  include  any  board  or  commission  of  the  governing  body. 
Section  54952.5,  added  in  1961,  extended  the  definition  of  "legis- 
lative body"  so  as  to  include  all  permanent  boards  or  commissions 
of  a  local  agency.   Section  54952.3,  added  in  19  58,  further 
extended  the  definition  of  "legislative  body"  so  as  to  include 
advisory  commission,  advisory  committee  or  advisory  body  of  a 
local  agency.  Accordingly,  the  Juvenile  Justice  Commission,  as 
a  permanent  Commission  of  the  City  and  County  of  San  Francisco, 
is  subject  to  the  provisions  of  the  Brown  Act.   (See  Charter  Sec- 
tions 4  and  58,  and  Welf.  &  Inst.  Code  Section  525.) 
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Section  54950  declares  the  policy  of  the  Act  and  is 
quoted  below  for  your  information: 

"Declaration,  intent;  sovereignty.   In  enacting 
this  chaptsr,  the  Legislature  finds  and  declares  that 
the  public  commissions,  boards  and  councils  and  other 
public  agencies  of  this  State  exist  to  aid  in  the  con- 
duct of  the  people's  business.   It  is  the  intent  of 
the  law  that  their  actions  be  taken  openly  and  that 
their  deliberations  be  conducted  openly. 

"The  people  of  this  State  do  not  yield  their 
sovereignty  to  the  agencies  which  serve  them.  The 
people,  in  delegating  authority,  do  not  give  their 
public  servants  the  right  to  decide  what  is  good  for 
the  people  to  Icnow  and  what  is  not  good  for  them  to 
know.  The  people  insist  on  remaining  informed  so  that 
they  may  retain  control  over  the  instruments  they  have 
created." 

Section  54953  provides  that  "all  meetings  of  the  legis- 
lative body  of  a  local  agency  shall  be  open  and  public  ..." 
The  Attoirrey  General  has  rendered  an  opinion  that  the  requirement 
contained  in  Section  54953  does  not  apply  to  special  committees 
or  subcommittees  of  local  agencies  which  consist  of  less  than  a 
quorum  of  the  members  of  the  legislative  body  that  have  created 
them.   (See  Ops.  Atty.  Gen.  240.) 

A  specified  exception  to  the  requirement  of  Section 
54953  is  found  in  Section  54957  which  relates  to  executive  ses- 
sions for  personnel  matters.   Specifically,  Section  54957  pro- 
vides for  closed  sessions  to  consider  the  appointment,  employment 
or  dismissal  of  a  public  officer  or  employee,  or  to  hear  com- 
plaints or  charges  brought  against  such  officer  or  employee  by 
another  public  officer,  person  or  employee,  unless  such  officer 
or  employee  requests  a  public  hearing.   The  employee  has  no  right 
to  require  a  closed  meeting.   Unless  the  employee  has  asked  for 
a  public  meeting,  the  discretion  lies  with  the  legislative  body 
of  a  local  agency  as  to  whether  the  hearing  shall  be  public  or 
private.   (Cozzolino  v.  City  of  Fontana  (1955),  136  C.A.2d  608; 
46  Ops.  Atty.  Gen.  34  (195:)).) 

Although  not  so  stated  as  an  exception  in  the  Brown 
Act,  the  attorney-client  privilege  provided  for  in  Evidence  Code 
Sections  950  through  952  is  a  well-established  limitation  upon 
the  application  of  the  Brown  Act.   Public  agencies  are  at  all 
times  entitled  to  the  attorney-client  privilege,  regardless  of 
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whether  there  is  pending  litigation.   (Sacramento  Newspaper  Guild 
V.  Sacramento  County  Board  of  Supervisors  (IS58),  69  Cal.Rptr. 
480. )  However  J  it  must  be  remembered  that  the  attorney-client 
privilege,  as  an  exception  to  the  public  meeting  requirement  of 
the  Brown  Act,  is  limited  in  that  it  cannot  be  invoked  where  the 
client's  communication  is  not  actually  confidential.   Its  use 
must  be  strictly  limited  to  instances  where  the  communication  is 
between  the  attorney  and  the  legislative  body  and  is  actually 
meant  to  be  confidential. 

Under  Section  54959,  each  member  who  attends  a  meeting 
where  action  is  taken  in  violation  of  any  provision  of  the  Brown 
Act,  with  knowledge  of  the  violation,  is  guilty  of  a  misdemeanor. 

Under  Section  54950,  mandamus  and  injunction  are  avail- 
able to  all  interested  persons  for  the  purpose  of  enabling  them 
to  stop  or  prevent  violations  or  threatened  violations  of  the 
Brown  Act. 

You  have  also  made  inquiry  as  to  the  effect  of  the  Brown 
Act  on  luncheon  meetings.  Any  meeting  of  the  legislative  bod^r  of 
a  local  agency  must  conform  to  the  requirements  of  the  Brown  Act, 
subject  to  the  sole  exception  contained  in  Section  54957  as  dis- 
cussed above.   In  43  Ops.  Atty.  Gen.  36,  the  Attorney  General 
directed  himself  to  the  problem  of  luncheon  meetings  held  by  one 
or  more  city  councils  with  civic  organizations  for  the  purpose  of 
discussing  municipal  problems.   The  Attorney  General  concluded  that 
the  Brown  Act  governed  such  regularly  held  luncheon  meetings  and 
then  went  on  to  state  that  "This  conclusion  should  not  be  construed 
as  holding  that  mere  attendance  by  a  majority  of  the  members  of  a 
city  council  or  other  local  agency  governing  body  at  luncheons  or 
dinners  such  as  are  frequently  given  by  civic  or  fraternal  organ- 
izations would  constitute  a  meeting  of  the  local  agency  subject 
to  the  Ralph  M.  Brown  Act." 

Acting  Chief  Juvenile  Probation  Officer 

You  have  inquired  as  to  the  appointing  authority  for  an 
acting  Chief  Juvenile  Probation  Officer.   The  situation  you  envi- 
sion is  that  of  the  retirement  of  the  present  Chief  Juvenile  Pro- 
bation Officer  on  April  30,  1959,  without  the  appointment  being 
made  of  a  permanent  replacement. 

"There  can  be  no  appointment  of  an  officer  or  employee 
in  the  public  service  without  legal  authority,  express  or  implied. 
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to  make  the  appointment."   (3  McQuillin  Sec,  12.70,  p.  308;  see 
MacLeod  v.  Long,  110  Cal.App.  334,) 

Section  58  of  the  Charter  of  the  City  and  County  of 
San  Francisco  was  amended  at  the  last  General  Election  to  provide 
that  a  majority  of  the  superior  court  judges  of  the  City  and 
County  of  San  Francisco  shall  appoint  the  Chief  Probation  Officer 
of  the  Juvenile  Court. 

Thus,  the  right  to  appoint  the  Chief  Juvenile  Probation 
Officer  clearly  appears  in  the  Charter,  without  the  existence  of 
any  limiting  language  as  to  the  nature  of  the  appointment  being 
permanent  or  temporary.  Accordingly,  I  am  of  the  opinion  that 
the  legal  authority  for  the  appointment  of  the  Chief  Juvenile 
Probation  Officer,  either  on  a  permanent  or  temporary  basis,  rests 
exclusively  with  the  majority  of  the  Superior  Court  judges  of  the 
City  and  County  of  San  Francisco. 

Very  truly  j^ours. 


^^^  THOMAS  M,  O'CONNOR 

City  Attorney 


Letter  Opinion  No.   69-43 


April  1,   1969 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Proposed  Legislation  Requiring 
Wearing  of  Footgear 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  requesting  that  I  com- 
ment on  the  legality  of  proposed  legislation  requiring  people  to 
wear  shoes  or  other  protective  footgear  on  the  public  streets. 
The  request  is  in  response  to  a  communication  which  the  Fire, 
Safety  and  Police  Committee  received  regarding  the  subject. 

The  protection  of  the  health  and  welfare  of  its  citizens 
is  a  legitimate  exercise  of  police  powers  granted  to  cities  and 
counties  under  the  provisions  of  section  11,  article  XI,  of  the 
California  Constitution. 

It  should  be  noted  that  the  communication  received  by 
your  Committee  indicates  that  the  proposed  legislation  is  designed 
to  protect  the  health  and  safety  of  a  specific  group,  to  wit: 
people  who  walk  the  streets  without  shoes  or  other  protective 
footwear.  No  mention  is  made  of  danger  of  injury  or  contamination 
to  the  public  in  general.  One  of  the  basic  criteria  in  regard  to 
the  validity  of  police  regulations  is  that  they  exist  for  the  bene- 
fit of  the  public  generally,  as  distinguished  from  some  special 
group  or  individual.  Certain  apparent  exceptions  to  this  rule  are 
not  in  point  under  the  circumstances  presented.  Unless  the  pro- 
posed legislation  can  be  justified  as  protecting  the  general  public 
from  disease  or  injury,  legislation  designed  solely  to  protect  that 
portion  of  the  populace  who  desire  to  roam  the  streets  barefooted 
cannot  be  justified  as  a  legitimate  exercise  of  the  police  power. 

However,  if  there  is  evidence  that  said  practice  presents 
a  hazard  to  the  health  of  the  general  public,  it  is  conceivable 
that  an  ordinance  forbidding  or  otherwise  regulating  the  same  would 
be  upheld  as  a  valid  exercise  of  the  police  powers. 
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While  the  courts  may  not  question  the  wisdom  of  enacting 
reasonable  regulations  designed  to  protect  the  public  health,  the 
means  adopted  must  be  reasonably  adapted  to  remedy  the  evil 
against  which  the  law  was  designed. 

If  the  Committee  wishes  to  pursue  the  subject  further, 
it  should  consult  with  competent  medical  authority.   If,  from  the 
evidence  presented  by  medical  authority-,  the  Committee  is  reason- 
ably convinced  that  the  practice  of  walking  barefoot  is  a  substan- 
tial health  hazard  to  the  general  public  as  distinguished  from  a 
small  segment  thereof,  and  reasonable  means  are  proposed  to  remedy 
the  covidition,  I  will  be  glad  to  advise  you  further  concsming  the 
matter. 

Very  truly  yours, 


WRL  THOiyiAS  M.  O'CONiTOR 

City  Attorney 


Letter  Opinion  No.  69-44 


April  8,  1939 


Mr.  Robert  J.   Dolan,   Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Proposed  Sick  Leave  Rule  Amendment 

Authorizing  Lump  Sura  Cash  Payment  for 
Unused  Sick  Leave  Upon  Retirement  or 
Death  of  Police  Officer;  Effect  Upon 
Death  Benefit  Provided  for  by  Charter 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  April  4,  1969, 
wherein  you  request  my  opinion  in  connection  with  a  question 
raised  at  last  Thursday's  meeting  of  the  Legislative  and  Personnel 
Committee  as  to  the  validity  of  the  proposed  amendment  in  the 
light  of  the  provisions  of  subsections  (c)  and  (e)  of  Section  166 
of  the  Charter,  which  provide  for  a  death  benefit  payable  to  the 
family,  estate,  or  beneficiaries  of  a  police  officer  dying  prior 
to  his  retirement. 

I  concur  with  the  oral  opinion  given  the  full  Board  of 
Supervisors  at  its  meeting  of  Monday,  April  7,  19G9,  that  the  pay- 
ment authorized  under  the  proposed  amendment  is  not  a  "death  bene- 
fit" and  is  not  in  conflict  with  either  subsection  (c)  or  (e)  of 
Section  lo6  of  the  Charter.  The  pa3?ment  herein  is  authorized  under 
the  provisions  of  Sections  35.5.1  and  153  of  the  Charter  and  would 
be  payable  independent  of  the  provisions  of  Section  15G, 

Very  truly  yours, 

„„  THOMAS  M.    O'COIWOR 

"^^  City  Attorney 


Letter  Opinion  No.    6S-45 


April  14,   1969 


William  F,  Murray,  Chief 

San  Francisco  Fire  Department 

260  Golden  Gate  Avenue 

San  Francisco,  California  94102 

Sub j  ect :  Permit  Requirement  for  Showing 
Motion  Pictures 

Dear  Chief  Murray: 

This  is  in  reply  to  your  letter  inquiring  as  to  the  neces- 
sity of  certain  occupancies  obtaining  a  permit  for  the  operation 
of  motion  picture  theaters.  Attached  to  your  letter  is  a  list  of 
four  theaters  presently  operating  in  San  Francicco  without  benefit 
Df  permit.   Subsequent  communication  with  Captain  George  Ryst  of 
the  Fire  Department  has  elicited  the  information  that  the  occupan- 
cies contend  they  are  a  public  asccmbly  with  an  occupancj^  load  of 
less  than  100  persons  and  that,  therefore,  they  need  not  obtain  a 
permit.  Your  letter  further  indicates  that  the  occupancies  are 
Dpen  to  the  public  and  a  fee  is  collected  for  admission. 


that: 


Section  20.03  of  the  San  Francisco  Fire  Code  provides 

"No  building  or  structure  housing  a  theater,  motion 
picture  theater,  public  assembly  or  open  air  assembly 
shall  be  maintained,  operated  or  used  for  such  purpose 
unless  a  permit  has  been  issued  by  the  Fire  Department," 

although  four  exceptions  are  specified,  the  occupancies  in  question 
Jould  seem  to  be  relying  upon  exception  No,  2  which  provides  that 
permits  will  not  be  required  for  buildings  or  structures  housing 
jublic  assemblies  where  the  occupant  load  is  less  than  100  persons. 

Section  20.01  of  the  San  Francisco  Fire  Code  defines  a 
>ublic  assembly  so  as  to  expressly  exclude  motion  picture  theaters. 
?he  entire  definition  is  set  forth  below  for  your  information  and 
ise. 
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"PU3LIC  ASSEMBLY  or  ASSEMBLY  HALL  shall  mean  a  build- 
ing or  part  of  a  building,  designed,  intended  or  used 
for  the  assembling  for  any  purpose  of  a  group  of  more 
than  fifty  (50)  persons  in  one  or  more  rooms,  whether 
such  congregation,  gathering  or  assemblage  be  of  a 
public,  restricted  or  private  nature;  except,  that  it 
shall  not  include  Theatres.  Motion  Picture  Theatres ,~ 
Schools  or  Open  Axf~Assembiy  Units.   (Emphasis  added.) 

Furthermore,  the  same  section  defii-es  a  motion  picture  theater  as 

follows : 

"140TION  PICTURE  THEATRE  shall  mean  a  building  or  part 
of  a  building  without  a  working  stage,  designed  for  the 
specific  purpose  of  displaying  motion,  audible  or  tele- 
vision pictures  before  an  assemblage  of  persons ,  whether 
such  assemblage  be  of  a  public,  restricted  or  private 
nature." 

Considering  your  description  of  the  occupancies  as  being 
open  to  the  public,  and  showing  motion  pictures  for  a  fee,  I  see 
no  validity  in  the  assertion  that  such  occupancies  are  actually 
public  assemblies. 

The  San  Francisco  Municipal  Code,  Part  III,  Section  1, 
provides  for  the  issuance  of  a  permit  for  the  conduct  of  a  speci- 
fied business  at  a  specified  location.   Section  1.51  is  particu- 
larly applicable  to  this  problem: 

"SEC.  1.51.  For  the  maintenance,  operation  and 
use  of  motion  picture  theatres,  theatres,  public  assem- 
bly units  and  open  air  assembly  units --by  the  Fire 
Department;  subject  to  the  approval  of  the  Bureau  of 
Building  Inspection." 

Briefly  stated,  Section  1.51  cited  above,  together  with  Section  3 
of  the  San  Francisco  Miinicipal  Code,  Part  III,  provide  that  the 
permit  for  the  maintenance,  operation  and  use  of  motion  picture 
theaters  shall  be  issued  by  the  Fire  Department,  approved  by  the 
Bioreau  of  Building  Inspection,  fees  collected  by  the  Tax  Collector, 
and  the  actual  delivery  of  the  permit  made  by  the  Tax  Collector. 

The  sole  reference  to  the  size  of  the  motion  picture 
theater  is  contained  in  Section  143  of  Part  III  of  the  San  Fran- 
cisco Municipal  Code  which  provides  that  all  theaters  of  a  seat- 
ing capacity  of  less  than  500  persons  shall  pay  a  license  fee  of 
$100  per  year. 
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Accordingly,  occupancies  which  you  have  described  appear 
to  be  in  the  business  of  operating  motion  picture  theaters  and 
should  comply  with  the  code  sections  referred  to  in  the  body  of 
this  letter. 


Very  truly  yours, 


°^^  THOmS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  N«.  6S-46 


May  2,  1969 


Juvenile  Justice  Commission 

Youth  Guidance  Center 

375  Wood side  Avenue 

San  Francisco,  California  94127 

Attention:   Mrs.  William  H.  Green, 
Secretary 

Subject:   Establishment  and  I-laintenance  of 
School  at  Youth  Guidance  Center 

Gentlemen: 

This  is  in  reply  to  your  inquiry  regarding  the  responsibi- 
lity for  providing  teaching  space  at  Youth  Guidance  Center.   Your 
letter  indicates  that  at  the  request  of  the  Juvenile  Justice 
Commission,  the  Board  of  Education  has  provided  the  Youth  Guidance 
Center  with  four  additional  teachers.   However,  the  Board  has 
indicated  that  at  present  the  space  available  for  instruction  is 
inadequate. 

Pursuant  to  Section  850  of  the  Welfare  and  Institutions 
Code,  it  is  the  duty  of  the  Board  of  Supervisors  to  provide  and 
maintain  a  suitable  house  or  place  for  the  detention  of  wards, 
dependent  children,  and  persons  within  the  jurisdiction  of  the 
juvenile  court.   In  the  City  and  County  of  San  Francisco  such  a 
facility  is  the  Youth  Guidance  Center. 

Section  856  of  the  Welfare  and  Institutions  Code  is  set 
forth  below  in  its  entirety  for  your  information  and  use.   Briefly 
stated,  it  authorizes  the  Board  of  Supervisors  to  provide  for  the 
establishment  and  maintenance  of  public  schools  and  school  facili- 
ties at  the  juvenile  hall,  such  schools  to  be  maintained  by  the 
governing  board  of  the  school  district.   Pursuant  to  Section  134  of 
the  Charter  of  the  City  and  County  of  San  Francisco,  all  of  the 
schools  of  the  San  Francisco  Unified  School  District  are  under  the 
control  and  management  of  the  Board  of  Education, 
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"§856,   Schools:   Establishment  and  maintenance.  The  board 
of  supervisors  may  provide  for  the  establishment  and  main- 
tenance of  an  elementary  school  and  of  a  secondary  public 
school  in  connection  with  the  juvenile  hall  for  the  educa- 
tion of  the  children  in  the  juvenile  hall.  The  board,  by 
ordinance,  may  provide  for  the  establishment  and  maintenance 
of  school  facilities  in  the  juvenile  hall,  and  such  schools 
shall  be  maintained  by  the  respective  governing  boards  of 
the  elementary  school  district  and  of  the  high  school  district 
in  which  the  juvenile  hall  is  situated," 

Section  859  of  the  Welfare  and  Institutions  Code  provides 
that  whenever  schools  have  been  established  according  to  the  pro- 
visions of  Section  856,  set  forth  immediately  above,  "the  board  of 
supervisors  shall  provide  suitable  grounds,  buildings  .  ,  ♦  for  the 
school  ..." 

Accordingly,  it  is  my  opinion  that  under  Section  859  of  the 
i^elfare  and  Institutions  Code  it  is  the  duty  of  the  Board  of  Super- 
visors to  provide  adequate  and  suitable  grounds  and  buildings  for 
the  school  facilities  at  Youth  Guidance  Center, 

Very  truly  yours. 


GEK  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No,  69-47 


May  5,  1969 


ionorable  Jack  Morrison 
3oard  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Procedure  for  Qualification  of 

Initiative  Measures  and  Declara- 
tion of  Policy 

3ear  Supervisor  Morrison: 

This  is  in  response  to  your  inquiry  regarding  the  qualifi- 
cation of  petitions  in  initiative  or  declaration  of  policy  elections 

Section  4057  of  the  Elections  Code  provides  that  cities 
laving  a  charter  adopted  and  ratified  under  Article  XI,  Section  8 
3f  the  Constitution  may  provide  for  direct  initiative  by  the  voters 
Ln  their  charters.   The  Charter  of  the  City  and  County  of  San 
?rancisco  was  adopted  and  ratified  pursuant  to  Article  XI,  Section 
5  of  the  Constitution  and  has  provisions  for  initiative  petitions 
>7hich  govern. 

Section  179  of  the  Charter  deals,  in  part,  with  initiative 
petitions.   Initiative  means  the  power  of  the  people  to  propose 
Dills  and  laws,  and  to  enact  or  reject  them  at  the  polls,  indepen- 
dent of  the  legislative  body.   Under  Section  179,  the  initiative 
petition  would  be  to  enact  or  reject  at  the  polls  any  ordinance, 
act  or  other  measure  which  is  within  the  power  rf  the  Board  of 
Supervisors  to  enact,  or  any  legislative  act  which  is  within  the 
power  conferred  upon  any  other  board,  commission  or  officer  to 
adopt,  or  any  amendment  to  the  Charter.   Both  a  declaration  of 
policy  and  an  initiative  measure  are  placed  on  the  ballot  in  sub- 
stantially the  same  manner,  that  is,  by  filing  with  the  Registrar 
3f  Voters  a  petition  setting  forth  the  measure  in  full  signed  by 
registered  voters  of  the  City  and  County. 

Section  132  of  the  Charter  sets  forth  the  number  of 
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lignatures  required.   The  initiative  measure  and  the  declaration  of 
)olicy  both  require  the  same  number  of  signatures.   If  the  petition 
contains  the  signatures  of  ten  percent  of  the  entire  vote  cast  for 
layor  at  the  last  preceding  general  municipal  election,  then  a 
;pecial  election  may  be  called.   If  the  petition  contains  five  per- 
:ent  but  less  than  ten  percent  of  the  entire  vote  cast  for  Mayor  at 
:he  last  preceding  general  municipal  election,  then  the  measure 
ihall  be  submitted  to  the  electorate  at  the  next  general  state  or 
lunicipal  election. 

Section  182  of  the  Charter  provides  that  once  a  petition 
jualifies  to  go  on  the  ballot,  it  does  so  without  alteration. 
)nce  signatures  have  been  obtained  on  a  petition  the  measure  cannot 
)e  changed  in  any  way  as  it  would  then  invalidate  those  signatures 
ilready  obtained.  An  initiative  measure  and  a  declaration  of 
)olicy  are  not  interchangeable.  An  initiative  measure  becomes  law 
/hen  enacted  at  the  polls  while  a  declaration  of  policy  places  a 
luty  on  the  Board  of  Supervisors  to  enact  an  ordinance  or  ordinances 
)r  take  further  action  to  carry  such  policy  into  effect. 

It  should  also  be  noted  that  Section  179,  supra,  states  that 
I  Charter  amendment  (which  may  be  an  initiative  measure)  requires 
:he  percentage  of  registered  voters'  signatures  as  set  forth  in  the 
Charter,  However,  amendments  to  the  Charter  are  governed  by  the 
itate  Constitution,  Article  XI,  Section  8,  which  requires  a  peti- 
:ion  signed  by  fifteen  percent  of  the  registered  electors.  The 
)onstitution  controls  in  the  instance  of  initiative  petitions  for 
I  Charter  amendment , 

To  summarize  and  specifically  answer  your  questions;  both 
m  initiative  measure  (except  a  Charter  amendment  as  above  noted) 
md  a  declaration  of  policy  require  the  same  number  of  signatures, 
:ive  percent  of  those  voting  for  Mayor  at  the  last  preceding  gene- 
ral municipal  election  to  qualify  for  the  next  general  state  or 
lunicipal  election  and  ten  percent  to  qualify  for  a  special  election, 
i   petition  may  not  be  changed  from  an  initiative  measure  to  a 
leclaration  of  policy,  or  vice  versa,  once  signatures  are  obtained. 

Very  truly  yours. 


'^^'^  THOMAS  M,  O'CONNOR 

City  Attorney 


Letter  Lpinion  No.   69-48 


ilay  13,   1969 


Mr.  Waltar  H.  Shoranstein,  '^'residaiit 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  ~ark 
San  Francisco,  California  34117 

Subject:  Authority  of  the  Recreation  and  Park  Commission 
to  ^nter  into  a  Lease  Agreement  with  the  San 
I^'rancisco  Zoological  Society  for  Society  to 
Collect  Admission  Fees  to  the  San  Francisco  Zoo 
to  be  Used  for  Zoo  Improvements 

Dear  Mr.  Shorenstein: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
the  authority  of  the  Recreation  and  Park  Commission  to  modify  the 
existing  lease  agreement  with  the  San  Francisco  Zoological  Society 
to  provide  that  the  Society  would  have  the  authority  to  collect 
admission  fees  to  the  Zoo  and  deposit  those  fees  in  a  special  fund 
which  would  be  used  for  capital  Improvements,  repairs  and  recon- 
str^jction  at  the  Zoo,  the  expendi.rres  subject  to  the  prior  ap- 
proval of  the  Recreation  and  Park  Coirmission. 

The  following  sections  of  the  Charter  quoted  in  part  are 
applicable: 

"Section  42.  The  recreation  and  park  commission 
shall  have  the  complete  and  exclt^sive  control,  manage- 
ment and  direction  of  the  parks,  playgrounds,  recreation 
centers  and  all  other  recreation  facilities,  squares, 
aventes  and  grounds  which  are  in  the  charge  of  the  com- 
mission on  the  effective  date  hereof,  or  iire  thereafter 
placed  in  the  charge  of  the  commission,  except  as  in 
this  chapter  otherwise  provided." 
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"Section  42.2.   Except  as  provided  in  section  42.3, 
the  cornmission  shall  not  lease  any  part  of  the  lands 
under  its  control  nor  permit  the  building  or  maintenance 
or  vse   of  any  strtjcture  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and  each  letting 
or  permit  shall  be  si'.bject  to  approval  of  the  board  of 
supervisors  by  ordinance." 

Section  42,  quoted  in  part  above,  gives  the  Commission 
primarjr  authority  to  manage  parks,  playgrounds  and  recreational 
areas  other  than  the  California  Palace  of  the  Legion  of  Honor 
(Section  50),  the  M.  H.  de  Young  Memorial  Museum  (Section  51),  and 
the  California  Academy  of  Sciences  (Section  52) .  The  Zoo  area  is 
a  part  of  the  lands  under  the  jurisdiction  of  the  Commission  and 
therefore  the  Commission  has  full  discretion  to  determine  whether 
or  not  fees  for  admission  to  the  Zoo  should  be  charged.   No  gift 
in  tn,'st  to  the  Zoo  restricts  this  discretion. 

Your  request  for  an  opinion  refers  to  a  lease  agreement 
between  the  Recreation  and  Park  Commission  and  the  San  Francisco 
Zoological  Society  which  is  presently  in  existence.   The  period  of 
lease  was  for  an  initial  five-year  period  with  an  option  to  renew 
for  an  additional  five  years.   This  option  has  been  exercised  by 
the  Society  so  that  the  lease  agreement  is  in  force  imtil  1973 
(Section  42.2). 

It  is  a  general  principle  that  even  when  a  delegation  of 
authority  is  permitted  to  non-governmental  organizations,  fimctions 
of  government  cannot  be  delegated  without  limitation  or  restric- 
tion. Article  XI,  Section  16,  of  the  Constitution  of  the  State  of 
California,  and  Section  82  of  ovr  Charter  provide  that  public 
moneys  received  by  an  officer  or  employee  of  the  City  and  County 
shall  be  immediately  deposited  in  the  Treasury.   Sections  53c 30  et 
seq.  of  the  Government  Code  provide  for  the  deposit  of  public 
moneys.   These  sections  provide  for  the  manner  of  deposit,  the  fur- 
nishing of  sect.-rity  and  crediting  of  interest.   Section  53681 
provides  as  follows: 

"An  officar  or  employee  of  a  local  agency  who  de- 
posits mone}'  belonging  to,  or  in  the  custody  of,  the 
local  agency  in  any  other  manner  than  that  prescribed 
in  this  article  is  subject  to  forfeiture  of  his  office 
or  employment." 

Section  425  of  the  Penal  Code  provides  as  follows: 

"■5very  officer  charged  with  the  receipt,  safe- 
keeping, or  disbursement  of  public  moneys,  who  neglects 
or  fails  to  keep  and  pay  over  the  same  in  the  manner 
prescribed  by  law,  is  guilty  of  a  felony." 
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In  the  case  of  Yamall  v.  City  of  Los  Angeles,  G7  Cal. 
503,  the  court  held  chat  a  contract  which  would  appoint  a  bank  as  a 
depository  of  public  moneys  was  in  violation  of  Section  425  of  the 
Penal  Code,  sipra,  and  Article  XI,  Section  15,  of  the  Constitution 
of  the  State  of  California.   Further,  in  the  Yamall  case,  supra, 
at  page  509,  the  court  stated  as  follows: 

".  .  .It  seems  clear,  therefore,  that  a  scheme  which 
places  public  moneys  in  the  possession  and  control  of  a 
private  corporation  is  entirely  inconsistent  with  the 
provisions  of  the  section  of  the  code  above  quoisd.' 

(Also  see:  J.ug.f^eri  v.  City  of  St.  Louis.  429  3.W.  2d  765.) 

The  axistinj  lease  with  the  San  Francisco  Zoological 
Society  covers  specifi.c  demised  premises  and  the  fees  collected 
are  charged  by  the  Society,  and  not  by  the  City.   The  money  col- 
lected is,  therefore  J  the  money  of  the  Society  and  does  not  belong 
to  the  City  except  to  the  extent  it  has  been  allocated  thereto 
imder  the  tnst  agreement  which  is  part  of  ;he  laase. 

The  proposal  set  forth  in  yorr  letter  does  not  contem- 
plate ;:he  extension  of  the  lease  to  cover  the  antire  San  Francisco 
Zoological  Garden  area  and  the  money  collected  would  no:  be  for 
services  performed  on  the  demi.sed  premises.   The  Society  would 
merely  be  a  collection  agency  for  the  Cit^^^  and  the  money  collected 
would  be  public  money  belorging  to  the  City  and  Gornty.  As  the  Zoo 
is  under  the  management  and  dj.rection  of  the  ?vecreation  and  .ark 
CoTtHnission  pur  si  ant  to  Section  42  of  the  Charter,  the  Recreation 
and  ^ark  Commission  is  charged  with  the  receipt,  custody  and  safe- 
keeping of  the  money.   The  Cotranission  cannot  evade  this  responsi- 
bility' or  the  effect  of  th?  foregoing  laws  by  making  the  Zoological 
Society  its  collection  agent. 

Further,  it  is  m^^-  opinion  that  merely  assigning  to  the 

Zoological  Societj'  the  function  of  collecting  Recreation  and  Park 

Commission  charges  to  enter  the  Zoo  would  be  in  viola ;:ion  of  the 
Civil  Service  provisions  of  the  Charter. 

Section  142  of  the  Charter  requires  that  all  positions 
in  the  City  and  County  service,  with  certain  specified  exemptions 
not  applicable  here,  shall  be  included  in  the  classified  Civil 
Service  of  the  City  and  County.   Sect-^on  142(4)  of  the  Charter 
permits  emplo^Toent  of  persons  for  "expert  professional  temporary' 
services."  This  authority  has  been  'pheld  b^>  the  case  of  City  and 
Poi.mty  of  San  Francisco  v.  boyd,  17  Cal.  2d  GOv' ,  where  the  City 
was  authorized  to  employ  the  seirvices  of  a  civil  engineer  to  pre- 
pare plans  and  reports  relative  to  traffic  and  transit  conditions 
within  the  City.   However,  the  collection  of  fees  at  the  Zoo  would 
not  require  services  which  are  expert  or  professional,  and  since 
the  Zoo  fees  would  be  collected  on  a  dail\'  basis,  the  sei-vicas 
would  not  be  temporary. 
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In  summary  you  are  advised  as  follows: 

1.  The  Recreation  and  Park  Commission  is  the  manager  of 
the  San  Francisco  Zoo  and,  as  such,  it  has  a  non-delegable  duty 
through  its  employees  to  collect  any  and  all  admission  fees  to  the 
San  Francisco  Zoo. 

2.  The  present  lease  with  the  San  Francisco  Zoological 
Society  cannot  be  amended  to  provide  for  the  collection  of  such 
fees  because  of  the  prohibition  found  in  the  State  Constitution, 
the  City  Charter,  and  the  State  Penal  Coda. 

3.  All  permanent  positions  for  employment  within  the 
City  and  County  of  San  Francisco  must  comply  with  the  Civil 
Service  regulations  (Section  142). 

Very  traly  yours, 

RAK 

THGMA.S  M.   O'CCNNOR 
City  Attorney 


Letter  Opinion  No.   69-49 


April  18,   1969 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 


Subject:  Authority  of  Civil  Service  Commission 
to  Grant  Reconsideration  After 
Dismissal  of  Probationary  Employee 
Pursuant  to  Charter  Section  148 


Gentlemen: 


This  is  in  answer  to  your  request  of  March  24,  1969, 
in  which  you  inquire  into  the  authority  of  the  Civil  Service 
Commission  to  grant  reconsideration  of  a  matter  heard  and  decided 
by  the  Commission  wherein  the  Commission  dismissed  a  promotional 
appointee  during  his  probationary  period  pursuant  to  the  provi- 
sions of  Charter  Section  148. 

The  authority  of  the  Commission  to  grant  reconsidera- 
tion of  decisions  in  the  termination  of  probationary  promotional 
and  entrance  appointees  was  discussed  in  City  Attorney's  Opinion 
No.  68-66,  dated  August  27,  1958.  That  opinion  concluded  that 
the  Civil  Service  Commission  does  not  have  the  power  to  reconsider 
its  decision  rendered  on  termination  of  a  promotional  appointee 
during  the  probationary  period. 

In  the  matter  now  before  you,  the  question  has  arisen 
as  to  the  effect  on  the  lack  of  power  to  reconsider  of  mislead- 
ing directions  or  information.  The  employee's  attorney  claims 
that  he  was  given  information  and  directions  during  the  first 
part  of  the  hearing  which  led  him  to  conclude  that  the  employee 
would  at  least  be  restored  to  his  former  position.  The  rule,  as 
pointed  out  in  City  Attorney's  Opinion  Nos.  68-66  and  1570,  and 
cases  cited  therein,  is  that  when  the  language  "the  decision  of 
the  commission  shall  be  final"  is  employed  there  is  no  power  of 
reconsideration.  Lack  of  due  process  was  not  an  issue  in  those 
opinions . 

An  exception  to  this  rule  would  be  where  there  was  a 
lack  of  due  process  which  in  effect  prevented  the  employee  from 
having  a  hearing  as  contemplated  by  Charter  Section  148. 
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"It  is  a  cardinal  principle  of  due  process  that  no  one 
shall  be  bound  or  cj.nclcdsd  by  a  j udgin-snt ,  oithar  In  respsct  to 
his  person  or  his  property,  unless  ha  h^s  hod  his  day  in  court. 
By  this  is  meant  that  a  person  shall  not  be  so  bound  until  h* 
has  been  duly  cited  to  appear  and  has  been  afforded  an  opportun- 
ity t-v  be  heard  and,  upon  such  hearing,  to  offer  c^videnc®  in  sup- 
port of  his  cause."  11  Cal.  Jur.2d  808.   In  Aylwardv.  State 

^^•H^,£^..2JiL°Pri?J'Li-9j|?^iyi®J§->  31  Cal.  2d  BSTT'tHe'Tourt  stated: 
^Impli^it  £n^tne  erases  cf^ny:uig'^a  board's  pcwar  to  review  or  reex- 
amine a  question,  hpwaver,  is  the  qualification  that  the  board 
must  have  acted  within  its  jurisdiction  and  within  the  powers 
cf»nf erred  tm   it." 

The  present  matter  would  fit  within  the  exception  to  the 
general  rule  if  the  Commission  makes  a  finding  that  due  to  mis- 
leading information  the  employee  did  not  present  evidence  on  his 
own  behalf  which  he  would  have  presented  had  he  not  been  misled. 
If  the  employee  was  misled  into  not  producing  evidence  in  his  own 
behalf,  then  there  was  a  lack  of  due  process.  When  there  is  a 
lack  of  due  process  the  decision  of  the  Coronission  is  void  and, 
hence,  subject  to  collateral  attack.   In  this  situation  there  is 
no  good  reason  for  holding  the  decision  binding  on  the  Commission 
and  the  matter  should  be  reheard. 

A  further  contention  is  made  by  the  employee's  attorney 
that  the  phrase  "the  decision  of  the  commission  shall  be  final  ' 
applies  only  to  the  termination  of  the  promotive  position  and 
does  not  apply  to  restoration  of  the  employee  to  his  former  lower 
rank  position. 

The  phrase  "the  decision  of  the  coiranission  shall  be  final" 
applies,  by  its  own  terms,  to  the  decision  of  the  Commission,  as 
set  forth  in  Charter  Section  1A3  and  applies  not  only  to  the  ter- 
mination of  a  position  but  also  to  the  return  of  such  person  to 
the  position  from  which  he  was  promoted. 

In  answer  to  your  inquiry  and  based  upon  the  facts  given 
me,  I  conclude  that  this  matter  comes  within  an  exception  co  the 
rule  that  the  Commission  may  not  recons5,der  a  decision  under 
Charter  Section  148  where  promotional  appointees  are  involved. 
VJhere  there  is  a  lack  of  due  process,  which  can  be  found  here, 
the  Commission  may  rehear  the  matter. 

Very  truly  yours. 


TAT  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.    69-50 


April  21,   1969 


Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Termination  Procedures  for  Probationary 

Appointees  Under  Section  lAC  of  the  Charter 

Dear  Mr,  Grubb: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
with  reference  to  procedures  for  terminating  probationary 
appointees  under  Section  148  of  the  Charter.   You  have  asked  the 
following  questions: 

"Is  the  termination  valid  if  the  tAnritten  notice 
of  termination  required  during  the  probationary  period 
is  purposely  and  intentionally  delayed  by  an  act  of 
the  employee  so  that  the  termination  notice  is  not 
prepared  or  mailed  by  the  appointing  officer  until 
after  the  final  day  of  the  probationary  period?" 

Section  148  of  the  Charter  provides  that: 

"At  any  time  during  the  probationary  period  the 
appointing  officer  may  terminate  the  appointment  upon 
giving  written  notice  of  such  termination  to  the 
employees  and  to  the  civil  service  coiraDission  speci- 
fying the  reasons  for  such  termination.  ..." 

The  first  part  of  this  question  presupposes  that  the 
employee  has  in  some  way  misled  his  appointing  officer  to  delay 
giving  the  notice  of  termination  during  the  six-month  probation- 
ary period.  The  appointing  officer  has  the  duty  to  evaluate  the 
performance  of  the  probationer  during  the  probationary  period  to 
determine  his  fitness  for  permanent  appointment.   If  the  perform- 
ance of  such  appointee  is  unsatisfactory,  the  appointing  officer 
nay  terminate  the  appointment  by  giving  written  notice  as  provided 
t>y  Section  148  of  the  Charter.  The  civil  service  probationer  is 
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entitled  to  have  the  statutory  procedure  for  termination  strictly 
followed  and  a  mere  intent  expressed  by  the  appointing  officer  to 
dismiss  a  probationer  during  the  probationary  period  without  com- 
pliance with  the  procedural  requirements  will  not  effect  a  valid 
termination.   (Wiles  v.  State  Personnel  Board.  19  Cal.2d  344; 
Brown  v.  State  Personnel  Board,  43  Cal.App.2d  70,)  Unless  the  pro- 
bationer  is  dismissed  within  the  probationary  period,  his  appoint- 
ment shall  become  permanent.   (Brown  v.  State  Personnel  Board. 
supra.)  Therefore,  in  answer  to  your  first  question  the  appointing 
officer  cannot  rely  on  misrepresentations  by  the  employee  in  order 
to  extend  the  probationary  period. 

It  is  noted  that  Section  148  of  the  Charter  requires 
that  iiranediately  prior  to  the  expiration  of  the  probationary  period 
the  appointing  officer  shall  report  to  the  Civil  Service  Commission 
as  to  the  competence  of  the  probationer.  This  further  shows  that 
the  intent  of  Section  148  is  that  the  probationary  period  shall  be 
completed  at  the  expiration  of  the  six-month  period  and  cannot  be 
extended  beyond  that  time.  Failure  to  notify  the  Civil  Service 
Commission  as  to  the  competence  of  the  probationer  prior  tc  the 
expiration  of  the  probationary  period  will  result  in  the  proba- 
tioner's permanent  appointment.   (See  Brown  v.  State  Personnel 
Board,  supra.) 

You  give  an  example  under  this  question  as  follows: 

''For  example,  an  employee  with  5-1/2  months  of 
service,  who  being  informed  orally  that  his  probation- 
ary appointment  was  to  be  terminated,  absents  himself 
on  sick  leave  and  cannot  be  contacted  to  be  given  formal 
written  notice." 

Section  148  of  the  Charter  requires  written  notice  of 
the  termination  and  thus  an  oral  notice  of  termination  during  the 
probationary  period  is  invalid.  A  probationary  appointee  may  be 
terminated  by  giving  him  vnritten  notice  or  by  mailing  such  notice 
to  his  last  known  address.   (Rule  24,  Rules  of  Civil  Service  Com- 
mission; see  also  Matthews  v.  Civil  Seirvice  Commission,  15C  Cal. 
App.2d  169.)  The  fact  that  a  probationary  appointee  absents  him- 
self during  the  last  two  v;eeks  of  the  probationary  period  does 
not  affect  the  right  of  the  appointing  officer  to  terminate  such 
employee  by  mailing  written  notice  to  the  appointee's  last  known 
address.   (Redding  v.  City  of  Los  Angeles.  81  Cal.App.2d  888.) 
Service  of  the  notice  of  termination  is  effective  on  its  deposit 
in  the  mail.   (Sec.  1013,  C.C.P.) 

The  second  question  is: 
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"Is  the  termination  notice  valid  if  it  is  decided 
to  terminate  the  probationary  appointment  on  the  last 
working  day  of  the  probationary  period  which  would 
fall  on  Saturday,  and  the  appointing  officer's  office 
being  normally  closed  on  the  week  end,  a  termination 
notice  could  not  be  prepared  or  delivered  until  Monday?" 

Section  148  of  the  Charter  establishes  a  six-month  pro- 
bationary period  (except  for  Police)  and  gives  the  appointing 
officer  power  to  terminate  the  appointment  "during"  that  time. 
The  probationary  period  commences  on  the  date  the  employee 
reports  to  work  and  ends  six  calendar  months  thereafter.   (See 
City  Attorney  Opinion  No,  3641,  February  8,  1945.)  This  proba- 
tionary period  cannot  be  extended  beyond  the  six-month  period 
by  any  act  of  the  appointing  officer  or  probationer.   (See  City 
Attorney  Opinion  No.  1445,  June  8,  1960.)  Therefore,  it  is  my 
opinion  that  if  a  probationary  period  expires  on  a  Saturday,  or 
other  holiday,  such  period  cannot  be  extended  to  the  next  day 
which  is  not  a  holiday  because  such  extension  would  have  the 
effect  of  providing  a  longer  probationary  period  than  prescribed 
by  Charter,  Therefore,  written  notice  of  termination  must  be 
either  given  to  the  probationary  employee  or  mailed  to  him  with- 
in the  probationary  period  in  order  to  effect  a  valid  termination. 

Section  148  of  the  Charter  provides  that: 

"The  commission  shall  render  a  decision  within 
30  days  after  receipt  of  notice  of  termination." 

In  response  to  your  third  question,  whether  this  30-day 
period  may  be  extended,  your  request  is  too  general  to  allow  a 
proper  legal  answer.  If  you  wish  to  present  a  specific  factual 
situation,  I  will  be  pleased  to  advise  you  further. 

You  are  thus  advised. 

Very  truly  yours. 


MCK  THOmS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-51 


April  25,  1969 


Mr,  George  J,  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  54102 

Subject:  Validity  of  Civil  Service  Rule 
Providing  for  Cut-off  Date  for 
Seniority  Credits  in  Promotional 
Examination 

Dear  Mr,  Grubb: 

This  is  in  response  to  your  letter  of  March  14,  1969, 
in  which  you  inquire  into  the  allocation  of  points  for  seniority 
of  service  to  John  J.  Hanlon,  a  candidate  for  H30  Captain,  Fire 
Department,  Mr,  Hanlon  is  protesting  the  use  of  a  beginning  date 
for  the  examination  rather  than  the  date  of  the  written  examina- 
tion as  the  cut-off  date  in  computing  City  and  County  service. 

Seniority  credits  are  governed  by  Section  146  of  the 
Charter  wherein  it  states,  in  part: 

"Fifteen  per  cent  of  the  total  credits  obtainable 
under  any  promotive  examination  for  eligibles  for  the 
police  or  fire  department  shall  be  allowed  for  seniority 
of  service,  which  said  credits  shall  be  distributed  as 
follows : 


"(f)  For  Promotion  to  the  Rank  of  Captain  in  the 
Fire  Department: 

"Six-tenths  of  one  percent  of  the  total  credits 
allowed  for  the  entire  examination  shall  be  allowed 
for  each  year  of  service  in  the  fire  department  until 
a  total  of  nine  per  cent  is  reached;  and  in  addition 
thereto  there  shall  be  allowed  six-tenthc  of  one  per 
cent  of  the  total  credits  allowed  for  the  entire 
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examination  for  each  year  of  sexrvice  in  the  rank  of 
lieutenant  until  a  total  of  six  per  cent  of  the 
credits  of  the  entire  examination  is  reached. 


"(i)  In  promotional  examinations  in  the  police 
and  fire  departments,  seniority  of  service  and  a 
clean  record  in  the  respective  departments  shall  be 
added  to  the  credit  obtained  by  the  applicant  in  the 
written  portion  of  said  examination,  and  shall  be 
taken  into  consideration  by  the  commission  in  deter- 
mining his  passing  mark  and  his  place  upon  the  list 
of  eligibles." 

The  Civil  Service  Commission  has  enacted  Rule  4,  Sec- 
tion 12,1,  Calculation  of  Time,  Age,  Credits  for  Service,  Etc. 
This  rule  provides  that  the  official  beginning  date  of  the 
examination  as  set  forth  in  the  examination  announcement  shall 
be  the  final  date  for  the  calculation  of  credits  for  city  and 
county  service  including  seniority  of  service  and  years  of  sexrv- 
ice. 

In  Conroy  v.  Wolff  (1950),  34  Cal.2d  745,  referred  to 
in  your  letter  of  request,  a  cut-off  date  was  used  for  meritori- 
ous award  credit  as  the  date  specified  in  the  official  examina- 
tion announcement.  The  Commission  did  not  have  a  rule  with 
respect  to  using  this  date.  The  court  held  that  the  Charter 
(Section  146)  made  credit  for  meritorious  service  an  integral 
part  of  the  written  examination  and  therefore  meritorious  serv- 
ice credits  must  be  given  up  to  the  time  of  the  written  examina- 
tion rather  than  to  the  date  set  in  the  official  announcement 
of  the  examination.  The  court  stated:  "The  discretionary  power 
of  the  Commission  to  apply  the  language  of  the  Charter  by  the 
adoption  of  a  rule  or  regulation  is  not  involved  here.  Assuming 
that  the  Commission  could  promulgate  a  rule  setting  a  cutting 
off  date  for  meritorious  service  credits,  it  has  not  done  so." 

In  the  matter  of  seniority  of  service  credits  the  Com- 
mission has  promulgated  a  rule  (Rule  4,  Section  12.1)  which  sets 
a  cut-off  date.  The  question  here  involves  the  validity  of  that 
rule. 

Section  141  of  the  Charter  confers  authority  upon  the 
Civil  Service  Commission  to  adopt  rules  to  govern  its  action  in 
connection  with  Civil  Service  examinations.  The  rules  so  promul- 
gated cannot  be  unreasonable,  arbitrary,  fraudulent  or  in  conflict 
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with  the  Charter,  Terry  v.  Civil  Service  Conmission,  108  Cal.App. 
2d  861.   In  Nelson  v.  Dean.  II   Cai.Zd  u/3,  the  court  stated  at 


page  881: 


"Moreover,  with  particular  reference  to  the  admin- 


istration of  civil  service,  it  is  the  policy  of  the 
Courts  of  this  State  that  'Courts  should  let  administra- 
tive boards  and  officers  work  out  their  problems  with 
as  little  judicial  interference  as  possible  .... 
Such  boards  are  vested  with  a  high  discretion  and  its 
abuse  must  appear  very  clearly  before  the  Courts  will 
interfere.'   [Citing  cases.]" 

In  this  connection,  see  also  Almassy  v.  Los  Angeles  County  Civil 
Service  Commission ,  34  Cal.2d  38/  and  Terry  v.  Civil  Service 
Commission,  supra. 

Rule  4,  Section  12.1,  supra,  read  in  the  light  of  the 
cases  cited  above  does  not  appear  to  be  unreasonable,  arbitrary, 
fraudulent,  nor  does  it  discriminate  between  classes.  The 
remaining  question  involved  is  whether  or  not  it  conflicts  with 
the  Charter  in  view  of  the  language  of  Conroy  v.  Wolff,  supra, 
that  the  fair  import  of  the  language  of  Charter  Section  145  is 
that  the  service  is  to  be  credited  as  of  the  date  examinations 
are  actually  held. 

The  language  of  Charter  Section  146  does  not  clearly 
define  when  seniority  or  meritorious  credits  should  be  cut  off. 
The  Conroy  v.  Wolff  court  was  obliged  to  define  the  cut-off  date 
in  the  absence  of  a  rule.  This  is  precisely  the  duty  of  the 
Civil  Seirvice  Commission.  Where  the  Charter  does  not  define  the 
details  in  exercising  a  power  over  which  a  commission  is  granted 
rule-making  authority,  then  it  evolves  upon  that  commission  to 
pass  valid  rules  to  define  those  details.  As  stated  above,  the 
Commission  has  discretion  in  this  regard. 

I  conclude  that  the  cut-off  rule  is  a  valid  exercise 
of  the  Commission's  discretionary  powers. 

It  should  be  noted,  however,  that  Rule  4,  Section  12.1 
indicates  that  the  cut-off  date  is  set  because  "it  is  desired  to 
establish  a  final  date  for  calculation  of  service  and  other 
factors  in  promotional  examinations  which  will  allow  for  all  city 
and  county  experience  possible  in  such  examinations."  The  setting 
of  the  cut-off  date  does  not  necessarily  achieve  this  result. 
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If  this  result  is  to  be  achieved,  then  the  rule  should  be  amended 
to  count  these  credits  up  to  the  date  of  the  written  examina- 
tion. 

Very  truly  yours, 


'^^'^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-52 


April  29,  1969 


Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject;  Amendment  of  Administrative  Provisions 
of  the  Annual  Salary  Ordinance  Relating 
to  Schedules  of  Compensation 

Dear  Mr.  Grubb: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
relative  to  amendment  of  the  administrative  provisions  of  the 
annual  Salary  Standardization  Ordinance  to  provide  a  salary  rate 
for  an  employee  serving  as  1202  Personnel  Clerk  based  on  his 
former  position  of  1932  Assistant  Storekeeper.  The  rate  requested 
by  the  subject  employee  is  not  provided  for  in  the  administrative 
provisions  of  the  Salary  Standardization  Ordinance  for  fiscal  year 
1968-69. 

Specifically  your  question  is;  "Can  the  Administrative 
Provisions  of  the  annual  salary  ordinance  for  1960-69  be  amended 
at  this  time  with  such  amendments  being  effective  for  the  fiscal 
year  1968-69?" 

Section  151  of  the  Charter  prescribes  the  manner  of 
fixing  salaries,  wages  and  compensations  for  city  and  county 
employees  subject  to  that  section.  It  provides  that; 

"A  schedule  of  compensations  or  amendments  thereto 
as  provided  herein  which  is  adopted  by  the  board  of 
supervisors  on  or  before  April  1st  of  any  year  shall 
become  effective  at  the  beginning  of  the  next  succeed- 
ing fiscal  year  and  a  schedule  of  compensations  or 
amendments  thereto  adopted  by  the  board  of  supervisors 
after  April  1st  of  any  year  shall  not  become  effective 
until  the  beginning  of  the  second  succeeding  fiscal 
year." 
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It  is  clear  from  the  quoted  langvaage  of  Section  151 
that  any  amendment  to  the  Salary  Standardization  Ordinance  after 
April  1st  of  any  year  which  amends  the  schedule  of  compensations 
therein  cannot  be  effective  tintil  the  second  succeeding  fiscal 
year.   (See  Miller  v.  City  and  County  of  San  Francisco,  174  Cal. 
App.2d  109;  City  Atty.  Opinion  No.  bb-5i ,  dated  July  1,  1958.) 
It  appears  from  the  facts  presented  in  the  subject  matter  that 
the  Salary  Standardization  Ordinance  for  1968-69  contains  no 
provision  for  payment  of  the  salary  requested  by  the  subject 
employee  and  such  omission  in  the  ordinance  was  not  the  result 
of  administrative  or  clerical  error.   It  is  therefore  my  opinion 
that  after  April  1,  1968,  the  Salary  Standardization  Ordinance 
for  1968-69  cannot  be  amended  to  change  the  schedule  of  compensa- 
tions therein,  with  such  amendments  to  be  effective  for  the 
fiscal  year  lyC8-69.  However,  the  Salarj^  Standardization  Ordi- 
nance may  be  retroactively  amended  wherein  the  amendment  relates 
solely  to  the  administrative  provisions  of  that  ordinance  and  not 
to  the  schedules  of  compensation  in  said  ordinance.   (See  City 
Atty.  Opinion  No.  58-55,  dated  July  1,  1958.) 

You  are  thus  advised. 

Very  truly  yours. 


MCK  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-53 


April  30,  1969 


Mr,  Lyle  J.  o'Connell 

Executive  Director 

Health  Service  System 

450  McAllister  Street 

San  Francisco,  California  94102 

Siibject:  Health  Service  System  Not  Required 
to  Comply  With  the  Knox-Mills 
Health  Plan  Act 

Dear  Mr.  O'Connell: 

This  letter  is  in  response  to  your  request  for  an  opin- 
ion as  to  whether  the  Knox-Mills  Health  Plan  Act  of  1965  requires 
the  Health  Service  System  to  register  with  the  Attorney  General's 
Office^ 

The  Knox -Mills  Health  Plan  Act  has  been  incorporated 
into  the  Government  Code  at  Section  12530  et  seq.  Subsection  (a) 
of  Section  12530  states,  in  part,  as  follows: 

"'Health  care  service  plan'  shall  mean  any  form 
of  organization  or  any  arrangement  whereby  any  person 
undertakes  responsibility  to  provide,  arrange  for, 
pay  for  or  reimburse  any  part  of  the  cost  of  any  health 
care  service  for  a  consideration  consisting  in  part  of 
prepaid  or  periodic  charges;  but  the  provisions  of  this 
article  shall  not  apply  to  such  a  plan  operated  by  an 
insurer,  a  nonprofit  hospital  service  plan,  or  a  frater- 
nal benefit  society,  while  such  plan  is  so  operated 
within  the  scope  of  the  current  certificate  of  author- 
ity issued  by  the  Insurance  Commissioner,  or  to  such  a 
plan  operated  under  a  trust  fund  negotiated  by  collec- 
tive bargaining  between  an  employer  and  a  labor  organ- 
ization, as  those  terms  are  defined  below  or  established 
and  operated  by  an  employer  for  his  employees  ..." 

It  is  my  opinion  that  the  portion  of  the  Health  Service 
System  operated  by  the  City  (i.e.,  Plan  I)  would  fall  within  the 
exception  to  the  requirements  of  Section  12530,   Plan  I  is  a 
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nonprofit  hospital  and  health  service  plan  established  and  oper- 
ated  by  an  employer  for  its  employees. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the 
Health  Service  System  is  not  reqiiired  to  comply  with  the  Knox- 
Mills  Health  Plan  Act. 

Very  truly  yours, 


TAT  TKOmS  M.    O'CONNOR 

City  Attomej' 


Letter  Opinion  No.  69-54 


May  27,  1969 


Mr.    Pvobert   J.    Dolan,    Clerk 

Board  of  Suoervisors 

235  City  Hail 

San  Francisco,  California 

Subject:   Legislation  Necessary  to  Permit  Construction 
and  Operation  of  Convalescent  Hospitals  in 
Residential  Districts 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  as  to  whether  any 
legislation  other  than  appropriate  rezoning  legislation  could  be 
enacted  by  the  Board  of  Supervisors  which  would  permit  the  con- 
struction and  operation  of  convalescent  hospitals  in  residential 
districts. 

The  City  Planning  Code,  Part  II,  Chapter  II,  of  the  San 
Francisco  Municipal  Code  as  amended  to  February  11,  1969,  provides 
for  a  number  of  residential  districts,  commencing  with  R-l-D  [One 
Family  Residential  District  (detached  dwellings)],  to  and  including 
R-5-C  (residential-commercial  combined  district  ), 

The  term  "convalescent  hospital"  is  not  used  in  the  City 
Planning  Code.  However,  that  term  is  included  within  the  permitted 
conditional  uses  found  in  Section  203.2  which  authorizes  condi- 
tional uses  in  an  R-2  District  and  subsequent  residential  districts. 

Section  203.2  is  quoted  in  part  as  follows: 

"SEC.  203.2.  Conditional  Uses,  R-2  Districts.  The 
following  uses  shall  be  subject  to  approval  by  the  Com- 
mission, as  provided  in  Section  303: 
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"(a)  All  conditional  uses  permitted  in  R-1  districts; 

"(b)  Hospital,  sanitarium,  but  not  including  any 
institution  primarily  for  the  treatment  of  contagious 
diseases,  or  of  drug  or  liquor  addicts; 

"(c)   Rest  home,  orphanage,  home  for  aged,  where 
acconimodation  is  provided  for  more  than  six  (6)  patients; 

"(d)  Philanthropic  or  eleemosynary  institution; 


Depending  upon  the  type  of  operation  of  a  convalescent 
facility,  it  could  qualify  for  conditional  use  approval  v/ithin 
subsections  (b)  and  (c)  quoted  above.   This  determination  would 
be  made  by  the  Department  of  City  Planning  based  upon  all  of  the 
applicable  facts  presented  at  the  time  that  an  application  was 
made  by  a  person  desiring  to  operate  a  convalescent  facility. 
Because  the  authorized  conditional  uses  are  first  found  in  the 
R-2  District,   such  a  use  would  not  be  permitted  in  R-l-D  and 
R-1  residential  districts  of  San  Francisco. 

Your  request  for  an  opinion  makes  a  distinction  between 
legislation  and  other  appropriate  rezoning  legislation  which 
could  be  acted  upon  by  the  Board  of  Supervisors.   The  request  is 
taken  to  mean  an  amendment  to  the  text  of  the  City  Planning  Code 
rather  than  reclassification  of  an  individual  parcel  of  property 
as  provided  for  in  Section  117.1  of  the  Charter.   Convalescent 
hospitals  could  be  permitted  in  all  residential  districts  by 
amending  Section  201.2,  which  authorizes  conditional  uses  in 
R-l-D  Districts,  by  providing  for  new  subsections  authorizing 
convalescent  hospitals  as  a  conditional  use. 

Section  203.2  which  presently  authorizes  this  type  of 
use  as  a  conditional  use  in  R-2  Districts  would  be  amended  to 
delete  subsections  (b)  and  (c)  therefrom,  and  add  those  sections 
to  201.2  as  subsections  (j)  and  (k) . 

With  these  amendments  to  the  City  Planning  Code,  conva- 
lescent hospitals  could  be  permitted  in  every  residential  district 
in  San  Francisco  as  a  conditional  use. 

Very  truly  yours. 


^'^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-55 


May  28,  1969 


Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

350  Bryant  Street 

San  Francisco,  California  94103 

Attention:   Alfred  G.  Arnaud 

Assistant  Deputy  Chief 

Subject:   Patrol  Special  Officers 
Your  File  L-94 

Dear  Chief  Cahill: 

This  is  in  reply  to  your  letter  inquiring  whether  or  not 
recent  amendments  to  Section  817  of  the  Penal  Code  have  .in  any  way 
changed  City  Attorney's  Opinion  No.  66-73-A  dated  December  30,  1966, 
Opinion  No.  66-73-A  concludes  that  Patrol  Special  Officers  appointed 
pursuant  to  the  provisions  of  Charter  Section  35,10  are  peace 
officers  within  the  definition  of  Section  317  of  the  Penal  Code. 

Section  817  of  the  Penal  Code  has  been  repealed  by  the 
Statutes  of  1968  and  Chapter  4.5  has  been  added.   Chapter  4,5  of  the 
Penal  Code  deals  with  Peace  Officers  and  commences  at  Section  330, 
Section  830.1  defines  peace  officers.  The  first  paragraph  provides: 

"§  830,1   Sheriffs,  police,  marshals,  constables;  authority 
Any  sheriff,  undersheriff ,  or  deputy  sheriff,  regularly 
employed  and  paid  as  such,  of  a  county,  any  policeman  of  a 
city,  any  policeman  of  a  district  authorized  by  statute  to 
maintain  a  police  department,  any  marshal  or  deputy  marshal 
of  a  municipal  court,  or  any  constable  or  deputy  constable, 
regularly  employed  and  paid  as  such,  of  a  judicial  district, 
is  a  peace  officer.  The  authority  of  any  such  peace  officer 
extends  to  any  place  in  the  state:  ,  .  .  ' 

Applying  the  same  reasoning  as  that  employed  in  Opinion 


ti-s^-js: 
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),  66-73-A,  it  is  my  conclusion  that  a  special  patrol  officer  is 
"policeman  of  a  city"  and  is  thus  a  peace  officer  within  the 


No 

a  "policeman  of  a  city"  and  is  thus  a  pe< _ 

definition  of  Section  830.1  of  the  Penal  Code. 


Very  truly  yours. 


TAT 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-56 


May  5,  1969 


Honorable  Joseph  E.  Tinnay 

Assessor 

Room  101  City  Hall 

San  Francisco,  California  94102 

Subject:   Tax  Exemption  of  Consulate 
General  of  Israel 

Dear  Mr.  Tinney: 

This  is  in  reference  to  your  letter  of  May  1,  1969, 
wherein  you  inquired  generally  concerning  the  exemption  from 
taxation  of  the  Consul  General  of  Israel. 

The  City  and  County  of  San  Francisco,  with  respect  to 
taxing  foreign  consulates  or  embassies,  must  follow  the  mandate 
of  the  Constitution  of  the  State  of  California,  section  1  of 
article  XIII. 

"All  property  in  the  State  except  as  otherwise 
in  this  Constitution  provided,  not  exempt  under  the 
laws  of  the  United  States,  shall  be  taxed  in  propor- 
tion to  its  value,  ..."  (Cal. Cons t. , art.  Xltl.gl^ 

With  this  constitutional  requirement  in  mind,  each 
treaty  of  the  country  or  consulate  requesting  an  exemption  must 
be  independently  reviewed.   All  such  treaties  will  be  reviewed 
with  regard  to  the  precept  of  international  courtesy  and  comity 
favoring  the  exemption  of  foreign  governments  from  taxation  if 
that  precept  can  be  justified  in  light  of  section  1,  article 
XIII  of  the  California  Constitution. 

This  office  has  investigated  whether  a  Consular  Treaty 
between  Israel  and  the  United  States  is  presently  in  effect. 
According  to  information  compiled  by  the  Department  of  State, 
Treaties  in  Forcp,  -Tan.  1^  1968,  Dppt.  of  State,  at  pages  110- 
112,  there  is  no  Consular  Treaty  between  Israel  and  the  United 
States  presently  in  existence.   It  should  be  noted,  however, 
that  a  Trade  and  Commerce  Treaty  was  entered  into  force  on 
April  3,  1954,  but  as  this  office  has  determined  on  other  occa- 
sions, the  most  favored  nation  clause  as  it  appears  in  a  Trade 
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and  Commerce  Treaty  is  not  sufficient  to  exempt  from  local  taxes 
property  owned  or  possessed  by  a  sending  50vsrnment  and  occupied 
for  consulate  purposes. 

The  effect  of  the  most  favored  nation  clause  is  limited 
to  matters  which  are  the  subject  matter  of  the  treaty  in  which  it 
is  contained,  and  while  exemption  of  property  owned  by  the  send- 
in3  state  and  used  by  a  consulate  is  the  subject  of  many  Consular 
Treaties  with  other  countries,  such  an  exemption  is  not  the  sub- 
ject matter  of  the  Treaty  of  Friendship,  Commerce  and  Navigation 
Between  the  United  States  of  America  and  Israel  of  1954.  (Estate 
of  Clausen,  202  Cal.  267;  Petersen  v.  State  o£  Iowa  ex  rel ,  the ' 
State  Treasurer,  62  L.ed.  225.) 

On  October  14,  1954,  the  Department  of  State  transmitted 
to  the  governors  of  the  states  a  compilation,  prepared  by  its 
legal  adviser  for  treaty  affairs,  of  the  governments  having  treaty 
provisions  in  force  with  the  United  States  of  America  providing 
for  the  exemption  of  government -owned  property  from  real  property 
taxes.   The  Government  of  Israel  was  not  listed  in  such  compila- 
tion.  See  "American  Journal  of  International  Law,"  vol.  59,  p. 
113  (1S65).    On  page  373  of  the  same  volume,  the  department  is 
quoted  as  outlining  the   principle  that  "with  respect  to  property 
taxation  it  is  the  general  rule  that  in  the  absence  of  a  treaty 
exemption,  property  ovTned  by  foreign  governments  and  used  for 
consular  purposes  is  subject  to  local  jurisdiction  for  the  pur- 
pose, inter  alia,  of  taxation." 

In  conclusion,  therefore,  you  are  advised  that  since  the 
property  used  by  the  Consulate  General  of  Israel  does  not  enjoy 
an  exemption  from  taxation  under  the  laws  of  the  United  States  or 
of  the  State  of  California,  the  constitutional  mandate  (art.  XIII, 
51)  must  be  observed  and  no  officer  of  the  City  and  County  has 
the  power  to  waive  tliis  constitutional  requirement. 

I  will  be  glad  to  consider  any  further  information  or 
documentation  on  this  subject  which  is  furnished  to  you  by  the 
Consulate  General  of  Israel. 

Very  truly  yours. 


WJM  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Ooinion  No.  il-ll 


May  1?,  1>£> 


Mr.  C»  Hyron  Tatarian,  Director 
Deoartment  of  Public  works 
260  City  Kail 
San  Francisco,  Califoraia  C4101 

Subject:  Aoooiatiaent  of  Nonregistered  Individuals 
to  the  Positions  of  Associate  Engineer, 
Engineer  and  Cenior  Engineer 

Dear  Mr.  Tatarian: 

Tnis  is  in  reply  to  your  letter  dated  April  23,  1?6>,  and 
received  in  this  office  on  Hay  5,  IJibJ,  in  x^^ich  you  ask  whether 
the  appointment  of  nonregistered  persons  to  positions  of  Associ- 
ate Engineer,  Engineer  and  Cenior  Engineer  would  be  illegal. 
This  will  also  serve  to  confirm  my  oral  opinion  to  you  rendered 
May  5,  1S6?. 

Professional  engineers  are  licensed  and  regulated  by  the 
Professional  Engineers  act  (5  6730  et  seq.  ,  Bus.  c:  Prof.  Code). 
Only  persons  registered  under  the  provisions  of  that  act  are 
entitled  to  take  and  use  the  title  "professional  engineer"  or 
other  similar  title  of  engineering  specialty  (^  C704).   Any  per- 
son, T/hether  in  public  or  private  capacity  who  practices,  or 
offers  to  practice  civil,  electrical  or  mechanical  engineering 
must  submit  evidence  that  he  is  qualified  to  practice  and  that 
he  is  registered  (5  6730).   It  is  unlawful  for  anyone  other  than 
a  registered  professional  engineer,  to  stamp  or  seal  any  plans, 
specifications,  plats,  reports,  or  other  documents  with  the  seal 
of  a  registered  engineer,  or  to  in  any  manner  use  the  title 
"engineer"  unless  registered  (5  6732).   The  Professional  Engineers 
Act  further  makes  it  a  misdemeanor  for  anyone  to  represent  himself 
as,  or  use  the  title  of,  registered  civil,  electrical  or  mechani- 
cal engineer,  or  to  use  any  other  title  -Thereby  such  person  could 
be  considered  as  practicing  or  offering  to  practice  civil, 
electrical,  or  mechanical  engineering,  unless  he  is  correspond- 
ingly qualified  by  registration  (^c7G7(f)). 
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A  culorilnate  to  a  civil ,  electrical  or  Lechaaical  engi- 
neer is  exempt  froui  resistration  requirements  insofar  as  he  acts 
solely  in  a  subordinate  caoacity,  but  such  eicemotion  does  not 
permit  the  subordinate  to  practice  civil,  electrical  or  mechani- 
cal engineering  in  his  own  ric^ht,  or  to  use  those  engineering 
titles  (S?  6740).   A  subordinate  is  defined  as  any  oerson  vrho 
assists  a  registered  professional  engineer  in  the  practice  of 
professional  engineering  x/ithout  assuming  responsible  charge  of 
v7ork  (5  c705).   "  Lesponsible  charge  of  •/7ork'"  means  the  independ- 
ent control  and  direction,  by  the  use  of  initiative,  skill,  and 
independent  judgment,  of  the  investigation  or  design  of  orofes- 
sional  engineering  i/ork  or  the  supervision  of  such  oro^ects 
(£  6703).  "  "   " 

The  Director  of  Public  Uorks  shall  prepare  all  examina- 
tions, plans  and  estimates  in  connection  v^ith  any  public  improve- 
ments and  the  City  Engineer  is  responsible  for  making  surveys, 
plats  and  certificates  (G  IOC,  Charter).   They  are,  therefore, 
in  responsible  charge  of  all  engineering  projects  for  the  City 
and  County  and  must  be  licensed  engineers  under  the  Professional 
Engineers  Act.   I  have  previously  concluded  (City  Attorney  Opin- 
ion Wo.  £5-17,  dated  June  7,  19C5)    and  reaffirm  in  this  opinion 
that  employees  'jao  axe   under  the  sujDervision,  control  and 
direction  of  the  City  Engineer  are  his  subordinates  and  by  law 
they  are  not  required  to  possess  registration  as  engineers 
(r  c740.  Bus.  a  Prof.  Code).   The  same  reasoning  would  apply  to 
subordinates  of  the  Director  of  Public  vJorks.   It  is,  therefore, 
my  opinion  that  the  appointment  of  nonregistered  persons  to 
positions  of  Associate  Engineer,  Engineer  and  Senior  Engineer 
T7ould  not  be  in  violation  of  the  Professional  Engineers  Act. 

It  should  be  noted,  however,  that  the  architect  or 
registered  engineer  in  general  responsible  charge  of  the  construc- 
tion, reconstruction,  alteration  or  addition  to  any  school  build- 
ing shall  delegate  the  responsibility  for  preparation  of  plans 
and  specifications  and  supervision  of  the  ':7ork  of  construction 
for  mechanical  and  electrical  work  to  professional  registered 
engineers  (g  10.5,  title  21,  Cal.  Admin.  Code).   Pursuant  to 
this  requireraent,  you  must  assign  only  registered  engineers  to 
work  in  the  mechanical  or  electrical  phases  of  school  construc- 
tion projects. 

The  proscriptions  referred  to  in  the  Professional  Engi- 
neers Act  './ith  respect  to  the  use  of  certain  engineering  titles 
are  obviously  intended  to  protect  the  public  from  fraud  and 
deception  by  unregistered  persons  who  represent  that  they  are 
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registered  engineers.   Even  tUougli  subordinates  to  the  Jirector 
of  Public  Works  and  the  City  Engineer  need  not  be  registered 
engineers,  such  subordinates  should  not  be  pertaitted  to  use  their 
civil  service  titles  in  such  manner  as  to  indicate  to  the  public 
that  they  are  registered  engineers,  contrary  to  the  provisions 
of  the  Business  and  Professions  Code. 


You  are  thus  advised. 


Very  truly  yours. 


MCK 


THOMAS  M.  O'CONNO: 
City  Attorney 
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Mr.  T.  F.  Gomyay 

Purchaser  of  Suppl5.ss 

27C  City  Hall 

San  Francisco,  California  ^'AlO? 

Re:   May  City  or  School  District  Participate 
in  Stats  General  Services  Program  for 
Purchases 

Dear  Mr.  Conway: 

Tliis  refers  to  your  letter  inquiring  as  to  the  legality 

of  participation  by  the  Cit^'  and  County  of  San  Francisco  and  the 

San  Francisco  Unified  School  District  in  the  State  General  Serv- 
ices Purchase  Program. 

Government  Coce  Section  14814  (formerly  Section  13408.5), 

partially  set  forth  below,  establishes  the  author! t}^  of  the 

Depari^iraent  of  General  Services  to  make  purchases  on  behalf  of 
local  agencies . 

"The  Department  of  General  Services  is  authorized 
to  make  purchases  of  materials,  equipment,  or  supplies, 
other  than  printed  material,  on  behalf  of  an^r  city, 
county,  city  and  count^T^,  district,  or  other  local  gov- 
ernmental body  or  corporation  empowered  to  expend  public 
funds  for  the  acauisition  of  property,  upon  vnritten 
request  of  such  local  asency;  provided  that  such  pur- 
chases can  be  made  by  the  Department  of  General  Services 
upon  the  same  terms,  conditions  and  specifications  at 
a  price  lower  than  the  local  agency  can  obtain  through 
its  normal  purchasing  procedures." 

Under  the  authority  of  Section  14314,  local  reauirements 
are  combined  with  State  reouirements  and  a  joint  bid  is  utilized. 
A  service  charge  is  5.mposed  on  each  local  agency  utilizing  this 
procedure. 
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CITY  AND  COUNTY  OF  SAN  FPAMCI330 

The  Charter  of  the  C5-ty  and  County  of  San  Francisco  sets 
forth  in  Sections  88  through  C4  detailed  purchasing  procedures, 
as  does  Chapter  21  of  the  San  Francisco  Administrative  Code. 
Initially,  it  is  noted  that  there  is  nothing  in  the  Charter  ex- 
pressly limiting  the  power  of  the  Purchaser  of  the'  City  and  Countj' 
of  San  Francisco  from  entering  into  the  purchase  agreement  with 
the  State  presently'  under  consideration.   It  has  long  been  recog- 
nised that  the  Charter  of  Sati  Francisco  is  not  a  grant  of  power 
but  is  rather  a  limitation  of  power  upon  the  City  to  perform 
certain  acts. 

State  Administrative  Code  Section  1395.2  provides  as 
follows : 

'"1895.2.  Charter  Cities.  Cities  governed  by  a 
charter  specifying  detailed  purchasing  procedures  must 
follow  the  charter  requirements,  and  maj'  not  avail 
themselves  of  the  purchasing  services  of  the  State 
Department  of  General  Services.   Chartered  cities  sub- 
mitting Local  Agency  Purchase  Requests  must  attach  to 
each  request  a  certification,  signed  by  or  on  behalf 
of  the  city  attorney,  advising  that  the  requested 
purchase  by  the  State  Department  of  General  Services 
does  not  conflict  i-Titli   the  provisions  of  the  city 
charter. " 

I  am  of  the  opinion  that  cities  governed  by  a  charter 
specifying  detailed  purchasing  procedures  ma^'^  avail  themselves  of 
the  State  Purchase  Program  r.nless  the  charter  expressly  forbids 
the  use  of  the  Program.   This  is  in  accord  with  the  view  of  the 
Department  of  General  Services. 

Chapter  21  of  the  City  Administrative  Code  should  be 
amended  to  specifically  provide  for  participation  by  the  City  and 
County  of  San  Francisco  ±n   the  State  General  Services  Purchase 
Program.  Accordingly,  a  copy  of  said  amendment  lias  been  prepared 
and  is  attached  hereto. 

SAN  FRANCISCO  UNIFIED  SGIiOOL  DISTRICT 

Article  9,  Section  lA  of  the  California  Constitution 
authorizes  the  Legislature  to  provide  for  the  incorporation  and 
organization  of  school  districts. 

Section  134  of  the  Charter  of  the  City  and  County  of 
San  Francisco  provides  tliat: 
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•'All  of  the  public  schools  of  the  school  district 
of  the  city  and  count^^  shall  be  under  the  control  and 
mana3ement  of  a  board  of  education  .,..'' 

Resarding  monetary  matters,  Section  136  of  the  Charter 
provides  in  part: 

'The  board  shall  establish  regulations  subject  to 
the  approval  of  the  controller  for  the  disbursement 
of  all  moneys  belonging  to  the  school  department  or  the 
school  fund  or  funcs,  and  to  secure  strict  accountability 
in  the  exp  end  i  tur  e  t he  r e  o  f . " 

Under  the  authority  of  Section  135,  the  Purchaser  of  the 
City  and  County  of  San  Francisco  presently  makes  purchases  for  the 
San  Francisco  Unified  School  District.  However,  I  know  of  no  legal 
objection  to  the  Board  of  Education,  by  way  of  exercising  its  con- 
trol and  management  of  the  schools  and  the  property  of  the  school 
district,  availing  itself  of  the  purchasing  services  of  the  State 
Department  of  General  Services.   Furthermore,  Education  Code  Sec- 
tion 15C01  provides  that  "The  governing  board  of  any  school  district 
shall  manage  and  control  school  property  vrithin  its  district." 

It  must  be  rem.embered  that  although  the  San  Francisco 
Unified  School  District  covers  the  same  territory  as  the  City  and 
County  of  San  Francisco,  it  is  a  separate  entity.    "The  school 
system  has  been  held  to  be  a  matter  of  general  concern,  rather 
than  a  municipal  affair,  and  consequently  is  not  committed  to  the 
exclusive  control  of  local  government."  Buttervjorth  v.  Boyd,  12 
Cal.  2d  140. 

Very  truly  yours. 


GEK  THOMAS  M.  O'COMnIOR 

City  Attorney 


Lettar  Or.inion  No.   69-59 


May  29,    1^69 


William  F.  Murray,  Chief 

San  Francisco  Fire  Departmsnt 

26"  Golden  Gate  Avenue 

San  Francisco,  California  94107. 

Subject:   Duties  of  Division  of  Fire  Prevention — 
Fire  Hazards 

Dear  Cliief  Murray: 

This  refers  to  my  memorandum  relative  to  the  responsi- 


b 
To 


lity  and  duties  of  the  Chief  of  Division  of  Fire  Prevention. 
1  reiterate,  I  advised  you  in  reply  to  the  follovxing  inquiriei 

(1)  Does  the  Charter  make  it  the  responsibility  of 
the  Bureau  of  Fire  Prevention  and  Public  Safety 
to  abate  any  situation  that  it  finds  hazardous? 

Charter  Section  30  (fourth  paragraph)  declares  certain 
structures  or  premises  to  be  a  public  nuisance  and  states  that 
"it  shall  be  the  duty  of  tlie  bureau  of  fire  prevention  and  public 
safet3'  to  prosecute  abatement  proceedings." 

(2)  If  the  Bureau  of  Fire  Prevention  and  Public 
Cafety  finds  that  another  agency  cannot  immedi- 
ately bring  a  structure  into  compliance,  does 
the  Bureau  have  the  right  and  responsibility  to 
effect  said  compliance  where  the  public  may  be 
in  danger? 

Charter  Section  30  (second  paragraph)  states  that  said 
bureau,  'shall  inspect  .  .  ,  all  occupied  or  vacated  structures 
and  premises  to  determine  whether  or  not  compliance  is  being  had 
with  statutes,  regulations  and  ordinances  relative  to  fire  pre- 
vention, fire  protection  and  fire-spread  control,  and  the  protec- 
tion of  persons  and  property  from  fire.   It  shall  enforce  said 
statutes,  regulations  and  ordinances  and  shall  report  violations 
to  other  departments  having  jurisdiction." 

(3)  Under  the  provisions  of  Section  3.94  of  the 
Fire  Code,  does  the  Chief  of  the  Division  of 
Fire  Prevention  and  Investigations  have  the 


Letter  Ocinion  No.  69-5? 


William  F.  Murray,  Chief      -  2  -  May  29,  196? 


responsibility  of  abating  any  fire  hazard  as 
cefined  in  subsection  (b)  of  that  Section? 

Where  a  public  nuisance  as  defined  3.n  Charter  Section  3G 
or  a  -'fire  hazard"  as  defined  in  Section  3,04  of  the  Fire  Code 
exists,  it  is  the  responsibility  of  said  bureau,  or  of  the  cliief 
of  the  division  of  fire  prevention  and  investigation,  to  order  the 
nuisance  abated  or  the  hazard  corrected. 

At  a  subsequent  conference  you  requested  me  to  advise  you 
whether  Articles  3  and  f\-  of  the  Fire  Code  are  in  conflict  mth  the 
nev7  charter  amendment  and  the  enabling  ordinance  (Ordinance  2C-67) 
and  if  so,  whether  clarification  of  provisions  of  Articles  3  and  A 
of  the  Fire  Code  is  necessary'. 

Yes,  there  is  some  conflict  but  the  effect  of  the  new 
charter  amendment  and  ordinance  seems  clear. 

Fire  Code  §4.07  (enacted  January  2C,  ir".'?)  requires  permit 
approval  b^^  the  Chief  of  Division  of  Fire  Prevention  and  Investi- 
gation in  the  case  of  application  for  a  permit  to  erect,  alter  or 

repair 

"any  building,  structvire  or  premises  subject  to  laws 
or  ordinances  governing  fire-spread  control,  means  of 
egress,  installation  of  fire  extinguishing  equipment 
and  appliances,  fire  alarm  installations,  automatic 
sprinkler  systems  anc  automatic  ventilating  systems," 

The  new  Charter  |;3C  (which  became  law  January  10,  19S7) 
and  Ordinance  No.  28-07  (enacted  January  25,  1^67)  require  permit 
approval  by  the  Chief  of  Division  of  Fire  Prevention  and  Investiga- 
tion only  in  the  case  of  application  for  a  permit  to  erect,  alter 
or  repair  (repairs  estimated  to  exceed  $1,00C  in  cost) 

'■any  hospital,  school,  place  of  public  assemblage  as 
defined  in  the  Building  Code,  other  premises  regulated 
by  Title  19  of  the  California  Administrative  Code, 
flammable  liquid  storage  facility,  or  other  hazardous 
occupancy  as  defined  by  the  Building  Code, 

and 

'"all  structures  and  premises  insofar  as  they  [the 
plans  and  specifications  filed  in  connection  mth  a 
permit  application]  involve  the  location  of  stand- 
pipes.'" 

It  is  partly  because  of  this  conflict  that  section  7  of 
Ordinance  No.  28-67  provides: 
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"Section  7.  Superseded  Provisions.  When  this 
ordinance  becomes  operative,  provisions  of  existing 
city  and  county  codes  and  ordinances,  insofar  as 
they  provide  for  the  performance  of  the  functions, 
powers,  and  duties  referred  to  in  Section  2  which 
conflict  xd-th  this  ordinance,  shall  be  superseded." 

It  seems  clear  tliat,  where  the  new  Charter  §38  and  Ordi- 
nance No.  23-67  do  not  require  approval  by  the  Chief  of  Division 
of  Fire  Prevention  and  Investisation  of  a  permit  to  erect,  alter 
or  repair,  his  approval  is  not  reouired. 

Fire  Code  §3.04  and  Charter  §38  give  the  Chief  of  Division 
extremely  wide  discretion  and  the  1967  changes  have  not  diminished 
tlais  discretion.   Fire  Code  §3.04  states,  among  other  things,  that 
"a  fire  hazard  shall  mean  any  tiling  .  .  .  (1)  which  increases  or  may 
cause  an  increase  of  the  hazard  or  menace  to  UTce  or  property  rrom 
fire,  explosion  or  panic  to  a  greater  degree  than  that  customarily 
recognized  as  normal  by  persoiis  in  the  public  service  of  preventing 
or  extinguishing  fire,  or  (2)  w.iich  may  obstruct,  delay  or  hinder 
the  saving  of  life  from  fire,  explosion  or  panic,  or  (3)  may  become 
the  cause  of  any  obstruct5.on,  delay,  or  hindrance  to  the  prevention, 
suppression,  or  extinguishment  of  fire."  Fire  Code  §3.04  further 
states  that  "when  the  Chief  of  Division  finds  in  the  use  of  any 
building  .  .  ~    dangerous  or  hazardous  conditions  .  .  .  and  such 
conditions  .  .  .  are  declared  to  be  a  fire  hazard  ...  by  said 
Chief,  he  is  hereby  authorised  and  directed  to  cause  abatement  of 
said  fire  hazard."  It  is  reasonably  clear  that  the  Chief  of  Divi- 
sion is  the  official  who,  under  §3.04,  is  responsible  for  deter- 
mining (subject  to  review  cy   the  courts)  what  is,  and  what  is  not, 
"customarily  recognized  as  normal  by  persons  in  the  public  service 
of  preventing  or  extinguishing  fire." 

Charter  538  states  that  (a)  the  Chief  of  the  Fire  Depart- 
ment sl'iall  hold  the  Chief  of  Division  of  Fire  Prevention  and  inves- 
tigation to  the  responsitility  for  the  enforcement  of  all  laws 
pertaining  to  fire  prevention,  (b)  the  Bureau,  of  Fire  Prevention 
and  Public  Safety  shall  inspect  "all"  structures  and  premises  to^ 
determine  whether  compliance  is  being  had  mth  statutes,  regulations, 
and  ordinances  relative  to  fire  prevention,  etc.    and  "shall  enforce'' 
same,  and  (c)  "any  structure  or  premises  as  provided  in  this  Section 
C  wherein  there  exists  any  violation  .  .  .  or  which  is  maintained 


gut; ^ 

prevention  and  public  safety  to  prosecute  abatement  proceedings." 

Vfuile  the  duty  of  the  Chief  of  Division  to  approve  permits 
to  erect,  alter  or  repair  certain  buildings  and  structures  has  been 
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curtailed,  this  authority  and  responsibility  respecting  investiga- 
tion and  abatement  of  fire  hasards  in  all  buildinss,  structures 
and  premises  have  not  been  changed.   The  Chief  of  Division,  under 
your  jurisdiction  and  control,  has  authority  commensurate  with  Ms 
responsibility.   Regardless  of  whether  he  has  previously  approved 
a  permit,  or  whether  the  Department  of  Public  Worlcs,  through  its 
Bureau  of  Building  Inspection  and  Central  Permit  Bureau,  alone  has 
done  so,  if  the  Chief  of  Division  believes  a  fire  hazard  exists, 
he  must  act  accordingly  by  ordering  correction  of  the  hazard  and, 
if  his  order  is  disobeyed,  by  seeking  abatement. 

Correlation  and  cooperation  between  the  Bureau  of  Fire 
Prevention  and  the  Department  of  Public  Works  are  provided  for  in 
Charter  Section  38  and  Ordinance  No.  28-67.   If  it  becomes  neces- 
sar^',  I  would  suggest  that  ^'ou  and  the  Chief  Administrative  Office: 
arrange  for  such  additional  procedures  as  may  be  required  to  carry 
out  responsibilities  and  duties  with  respect  to  the  prevention  and 
correction  of  fire  hazard  in  all  structures  and  premises. 

Very  truly  yours. 


THOMS  M,  O'GOm^OR 
City  Attorney 


Letter  Opinion  No.  69-60 


June  3,  1969 


Mr.  Harry  Albert 

Assistant  General  Manaser,  Personnel 

Civil  SesTjlce   Conimission 

151  City  Hall 

San  Francisco,  California  r''^102 

Subject:   Circvinstancas  Wecessar^^  to  Invoke  an 
Estoppel  Against  City  and  Deny  Its 
Recovery  of  Erroneously  Paid  Excess 
Salary 

Dear  Mr.  Albert: 

T'ais  is  in  response  to  your  letter  requesting  my  opinion 
concernins  the  salary  rights  of  Mr.  Raymond  Sants,  3310  Sheriff's 
Lieutenant.  Lt.  Sante  accepted  a  promotional  appointment  to  the 
Class  8310  Lieutenant  prior  to  the  completion  of  >-is  probationary 
period  in  Class  0303  Sheriff's  Sergeant.   He  was  placed  in  the 
fifth  step  of  Class  3310  at  a  salary  of  $1037.10  per  month.  At 
the  time  of  his  appointment  he  was  in  the  fifth  step  of  Class  830S 
at  a  salary  of  $941. CO  per  month.   Since  he  had  not  completed  his 
probationary  period  in  Glass  0308,  he  should  have  been  appointed 
from  his  service  in  Class  0305,  Senior  Deputy  Sheriff.   This  would 
have  correctly  placed  hira  in  the  third  step  of  Glass  8310  at  a 
salary  of  $941.00,  or  exactly  the  same  as  before  his  promotion. 
Lieutenant  Sante  states  triat  he  would  not  have  accepted  the 
appointment  had  it  not  been  represented  to  him  he  would  be  in  the 
fifth  step.  The  question  of  an  estoppel  has  been  raised  based 
upon  City  Attorney's  Opinion  llo.  69-27,  dated  February  10,  1969. 

City  Attorney's  Opinion  No,  69-27  holds  that  an  overpay- 
ment of  salary  may  be  recovered  and  the  public  entity  cannot  be 
estopped  except  in  rare  and  t.inusual  circumstances.   This  opinion 
concerned  appointments  of  employees  as  eligibility  workers  from 
Class  1426  Senior  Clerh  Typist  and  had  they  been  placed  in  the 
correct  increment  as  prescribed  by  the  Salar^^  Standardization 
Ordinance,  their  salaries  would  have  been  reduced  by  the  acceptance 
of  the  appointment  as  eligibility  worker,  whereas  they  had  errone- 
ously been  placed  in  a  higher  step.   It  was  noted  in  that  opinion 
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that  when  the  error  was  discovered  the  employees  all  relinauished 
their  positions  and  rstumed  to  their  previous  positions.  In 
holdin3  that  this  factual  situation  constituted  rare  and  unusual 
circumstances  it  was  based  on  the  fact  that  the  employees  relied 
on  representations  to  their  detriment,  i.e.,  a  salary  reduction. 

The  factual  situation  of  the  Sante  matter  does  not 
parallel  that  of  the  eligibility  workers  in  that,  although  mis- 
representations were  made  to  him  and  relied  upon  by  him,  Lt.  Sante 
did  not  change  positions  to  his  detriment.   Kis  salairy  would  not 
have  been  reduced  and  he  acquired  the  right  to  advance  by  senorit3' 
to  higher  increments  in  the  C310  class.  This  factual  situation, 
in  my  opinion,  does  not  constitute  such  rare  and  unusual  circum- 
stances as  to  invoke  an  estoppel  against  the  City  and  deny  its 
recover^'  of.   the  excess  salary  paid. 

Very  truly  yours. 


"^^"^  THOMAS  M.  O'GOmOR 

City  Attorney 


Letter  Opinion  No.  6r-61 


June  9,  1969 


Mr.  Robert  J.  Dolan,  Clerk 

Boarc"  of  Supervisors 

235  City  Hall 

San  Francisco,  California  ''J:l')7, 

Subject:   Public  Defender;  Conflict  of  Interest 
in  R.epresenting  Multiple  Defendants 

Dear  fir.  Dolan: 

This  is  in  reference  to  your  letter  of  Ma^^  12,  1969, 
\7herein  you  advise  that  the  Finance  Committee  is  of  the  opinion 
that  thB   present  interpretation  of  the  lav;  relating  to  represen- 
tation of  multiple  defendants  by  the  Public  Defeacer  is  too 
restrictive;  that  the  Public  Defender  should  not  be  considered 
as  a  single  entity,  anc!  requesting  my  advice  as  to  vjhat  action, 
if  an^^,  the  Board  of  Super-^/isors  can  take  to  eliminate  the  problem, 

I  assume  that  your  reference  to  the  present  interpretation 
of  the  law  relates  to  the  cases,  such  as  People  v.  Douglas,  61 
Cal.  2d  AS'',  holding  that  the  refusal  of  a  trial  court  to  appoint 
separate  counsel  for  multiple  defendants  where  the  interest  of  the 
co-defendants  conflicted,  constituted  prejudicial  error.   The 
holding  of  the  Douglas  case,  supra,  is  based  upon  a  long  line  of 
California  cases  beginning  mth  People  v,  Lani^an,  ?2   Cal.  2d  55?, 
many  of  which  are  discussed  at  lengta  xn  tie  Douglas  case.   The^ 
Laniran  case,  suora,  in  turn,  found  its  authority  in  the  case  of 
?lasser  y.  United  States,  315  U.S.  6^,  62  S.Gt.  A57,  86  L.Ed.  6C~, 
decided  by  the  United  Ijt^ates  Supreme  Court  in  1942.   Hence,  it 
appears  that  the  present  interpretation  of  the  law  is  solidly 
estatlished  and  binding  upon  all  courts  at  the  state  and  federal 
levels . 

vJith  respect  to  the  feeling  of  the  Finance  Committee  that 
the  Public  Defender  should  not  be  considered  as  a  single  entity, 
I  assume  that  it  is  the  Committee's  belief  that  the  requirement 
of  separate  counsel  for  each  defendant  in  a  conflict  case  could  be 
held  "to  be  satisfied  by  the  assignment  of  a  separate  deputy  public 
defender  to  each  such  defendant.  VJhile  it  does  not  appear  that 
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this  particular  point  lias  arisen  in  any  of  t'.ie  cases  cited  herein- 
above, the  court  in  Sarter  v.  Siskiyou  County,  A2  Gal.  App.  530, 
at  pa^e  536,  held  that  a  deputy  under  a  public  officer  (such  as 
the  puclic  defender)  and  the  officer  or  person  holding  the  office 
are,  in  contemplation  of  law  and  in  an  official  sense,  one  and 
the  same  person.  Accordingly,  it  would  appear  that  the  Committee's 
position  vrou.ld  like\«7ise  be  subject  to  challenge  as  violative  of 
the  rule  cited  hereinabove. 

In  view  of  the  foregoing,  it  is  my  opinion  that  there  is, 
under  the  present  state  of  the  law,  no  action  that  the  Board  of 
Supervisors  can  legally  take  to  eliminate  this  problem. 

Very  truly  yours. 


jjS  THOMAS  M.  O'COmiOR 

City  Attorney 
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July  7,  1969 


Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Hearing  on  Adoption  of  Redevelopment  Plan; 
Must  Testimony  be  Given  under  Oath  or 
Affirmation;  Opportunity  for  Cross-Exaoiina- 
tion  of  VJitnesses 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
the  procedure  followed  in  adopting  the  Redevelopcoent  Plans  for  the 
Butchertown  Approved  Redevelopment  Project  Area.   Specifically  you 
request  whether  witnesses  during  the  public  hearing  were  required 
to  give  testimony  under  oath  or  affirmation  and  whether  cross- 
examination  by  opponents  of  the  Plan  should  have  been  allowed. 

The  Redevelopment  Agency  of  San  Francisco  is  a  state 
agency  functioning  under  state  law  to  fulfill  state  purposes. 
(See  Fellom  v.  Redevelopment  Agency  (1958),  157  Cal.App.2d  243.) 
The  procedure  for  the  adoption  of  a  Redevelopment  Plan  by  the 
Board  of  Supervisors  is  provided  for  by  the  Community  Redevelopment 
Law  found  in  the  Health  and  Safety  Code  of  the  State  of  California. 
Necessarily,  since  redevelopment  has  been  held  to  be  a  matter  of 
state-wide  concern,  the  rules  of  procedure  to  be  followed  are  found 
in  the  provisions  of  the  Health  and  Safety  Code. 

In  the  case  of  Berggren  v.  Moore  (1964),  61  C.2c  347,  an 
action  for  declaratory  relief  and  proceeding  in  mandamus  or 
certiorari  were  brought  by  property  owners  to  review  proceedings  of 
a  City  Redevelopment  Agency  and  City  Council  in  connection  with  the 
adoption  by  the  City  of  a  Redevelopment  Plan. 

In  the  hearing  before  the  trial  court  the  petitioners 
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awareness  and  intent  by  the  Legislature  that  the  agency's 
role  in  the  formulation  and  adoption  of  a  proposed  plan 
for  submission  to  the  legislative  body  for  final  adoption 
or  rejection  may  be  carried  out  with  a  lesser  degree  of 
formality  than  that  specified  for  the  hearing  before  the 
legislative  body.  This  view  finds  further  support  in 
the  requirement  of  section  33730,5  [presently  33361(b)] 
that  the  notice  of  the  latter  hearing  specifically  state 
when  and  where  those  objecting  to  the  plan,  or  denying  the 
existence  of  blight  or  the  regularity  of  prior  proceed- 
ings, may  present  their  showing. 

"The  unchallenged  finding  of  the  trial  court  is  that 
at  the  hearing  before  the  council  witnesses  were  sworn 
and  plaintiffs  were  given  the  opportunity  to  cross-examine 
them.   Plaintiffs  make  no  complaint  on  this  score,  and  the 
requirements  of  due  process  were  obviously  met.   It  may 
also  be  noted  that  at  the  hearing  before  the  agency  plain- 
tiffs were  invited  to  ask  questions  of  the  witnesses  through 
the  chairman  of  the  agency,  but  declined  to  do  so.  Neither 
error  nor  prejudice  is  shown," 

It  should  be  noted  that  the  present  provisions  for  a 
joint  public  hearing  do  not  substantially  change  any  of  the  above 
code  provisions  (§33356,  Health  and  Safety  Code). 

During  the  public  hearing  respecting  the  adoption  of  the 
Plan  of  the  proposed  Butchertown  Approved  Redevelopment  Project 
Area  you  state  that  the  witnesses  were  not  sworn  before  being  per- 
mitted to  appear  before  the  Board,  While  the  Health  and  Safety 
Code  provides  for  a  public  hearing  by  the  Board  of  Supervisors  and 
Redevelopment  Agency,  and  further  provides  that  certain  sections 
of  the  code  shall  be  applicable,  the  Health  and  Safety  Code  does 
not  require  the  administration  of  an  oath  to  any  such  persons. 

In  Flagstad  v.  City  of  San  Mateo  (1957),  156  C,A.2d  138, 
and  Jackson  v.  City  of  San  Mateo,  148  C,A,2d  657,  involving 
variance  hearings  before  the  San  Mateo  City  Council,  the  court  held 
that  it  was  clear  that  witnesses  need  not  be  sworn  before  testify- 
ing in  this  type  of  case. 

In  Iscoff  V.  Police  Commission  (1963),  222  C.A.2d  395, 
a  San  Francisco  case  involving  the  transfer  of  a  pawnbroker's 
license,  the  court  held  that  witnesses  appearing  before  the  Chief 
of  Police  and  Board  of  Permit  Appeals  need  not  be  sworn.  The  court 
said,  at  page  409: 

"Nowhere  in  any  of  the  charter  or  municipal  code 
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provisions  establishing  the  city's  applicable  permit 
procedure  do  we  find  a  requirement  that  the  witnesses  be 
sworn." 

Under  the  circumstances  it  is  my  judgment  that  while 
caution  may  indicate  the  administration  of  an  oath  or  affirmation 
of  all  persons  appearing  at  such  Redevelopment  hearings,  none  need 
be  required. 

The  transcript  of  the  hearings  before  the  Board  of  Super- 
visors reveals  that  at  the  hearing  concerning  the  adoption  of  the 
Butchertown  Approved  Redevelopment  Plan  specific  questions  were 
posed  by  opponents  of  the  Plan  to  staff  members  of  the  Redevelopment 
Agency  with  answers  received  from  those  staff  members.   In  other 
words,  cross-examination  of  the  witnesses  was  allowed  by  the  Board 
of  Supervisors  sitting  as  a  committee  of  the  whole  and,  as  such, 
the  proper  procedure  was  followed. 

You  are  advised  that  there  was  no  impropriety  that  would 
vitiate  the  action  of  the  Board  of  Supervisors  in  approving  the 
ordinance  adopting  the  Plan  and  the  Cooperation  Agreement  to 
implement  the  Butchertown  Redevelopment  Plan. 

Very  truly  yours. 


RAK 


THOMAS   M,    O'CONNOR 
City  Attorney 
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July  10,  1959 


Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Military  Leave  of  Absence  for  Employees 
Who  Enlist  in  the  Armed  Forces 

Dear  Mr,  Grubb: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
whether  an  employee  who  had  resigned  from  his  position  in  1950 
to  enlist  in  the  armed  forces  is  entitled  to  a  militairy  leave 
of  absence  from  his  city  position.   Specifically,  you  refer 
to  Mr,  Robert  E.  Lee  Walker,  whose  original  date  of  employment 
was  January  25,  1947,  and  who  was  certified  to  a  permanent  posi- 
tion of  S102  Conductor  on  July  25,  1947.   Mr.  Walker  served  in 
that  position  until  July  21,  1950,  when  he  resigned  to  enlist  in 
the  U.S.  Navy.   Upon  his  honorable  discharge  from  the  military 
service,  Mr.  Walker  was  appointed  as  a  permanent  limited  tenure 
S102  Conductor  on  July  16,  1954,  and  subsequently,  on  May  26, 
1955,  he  was  appointed  to  a  permanent  position  in  that  class. 

Under  Section  395.1  of  the  Military  and  Veterans  Code  a 
public  employee  is  entitled  to  a  military  leave  of  absence  and 
to  reinstatement  to  his  former  position  after  termination  of  his 
active  military  service.   (See  City  Attorney  Opinions  No.  53-36, 
dated  August  15,  1963,  and  No.  62-22,  dated  April  10,  1932.)  The 
provisions  of  Section  395.1  are  of  statewide  or  general  public 
concern  and  will  control  and  supersede  municipal  and  county 
charter  regulations  on  the  same  subject  matter.   (Murdy  v.  City 
of  Los  Angeles,  201  Cal.App.2d  458;  Palaske  v.  City  ot_Long  Beach, 
^3  Cal.App.2d  120;  Cunningham  v.  Hart,  iiO   Cai.App.2d  902) 

In  1950  when  Mr,  Walker  enlisted  in  the  U.S.  Navy,  Section 
395.1  of  the  Military  and  Veterans  Code  provided  as  follows: 
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"(a)  Notwithstanding  any  other  provision  of  law  to 
the  contrary,  any  .  ,  .  employee  of  the  ,  .  .  city  and 
county  .  ,  ,  who,  in  time  of  war  or  national  emergency 
,  .  .  ,  leaves  or  has  left  his  office  or  position  prior 
to  the  end  of  the  war,  or  the  termination  of  the  national 
emergency,  ,  ,  ,  to  join  the  armed  forces  of  the  United 
States  and  who  does  or  did  Without  unreasonable  and  unnec- 
essary delay  join  the  armed  forces  shall  have  a  right,  it 
released  or  discharged  under  conditions  other  than  dishon- 
orable, to  return  to  and  re-enter  upon  the  office  or  posi- 
tion within  six  months  after  the  termdlnation  of  his  active 
service  with  the  armed  forces,  ,  .  .*'   (Emphasis  added.) 

"(b)  Upon  such  return  and  re-entry  to  the  office  or 
employment  the  officer  or  employee  shall  have  all  of  the 
rights  and  privileges  in,  connected  with,  or  arising  out 
of  the  office  or  employment  which  he  would  have  enjoyed 
if  he  had  not  been  absent  therefrom;  provided,  however, 
such  officer  or  employee  shall  not  be  entitled  to  sick 
leave,  vacation  or  salary  for  the  period  during  which  he 
was  on  leave  from  such  governmental  service  and  in  the 
service  of  the  armed  forces  of  the  United  States." 

This  section  was  ao^nded  after  Mr,  Walker  entered  the  armed  forces 
to  provide  that  the  public  employee  shall  have  three  months  rather 
than  six  months  after  termination  of  his  active  military  service 
in  which  to  return  to  his  former  position.   However,  since  it  is 
indicated  in  your  letter  that,  upon  his  honorable  discharge  from 
the  military  service,  Mr.  Walker  received  a  permanent  limited 
tenure  appointment  as  a  S102  Conductor,  it  is  unnecessary  to  dis- 
cuss the  effect  of  this  amendment  on  the  rights  of  Mr.  Walker. 

It  is  clear  that  Section  395.1  of  the  Military  and  Veter- 
ans Code  specifically  grants  a  military  leave  of  absence  to  a 
public  employee  who  joins  or  enlists  in  the  armed  forces.  Accord- 
ingly, it  is  my  opinion  that  Mr.  Walker  is  entitled  to  a  military 
leave  of  absence  for  the  period  of  his  active  service  in  the  U.S. 
Navy  if  it  is  ascertained  that  he  had  resigned  from  his  city  posi- 
tion to  enlist  in  the  military  service;  that  he  did  enlist  within 
a  reasonable  time  after  his  resignation;  and  that  he  was  released 
or  discharged  from  the  U.S.  Navy  under  conditions  other  than  dis- 
honorable.  If  Mr,  Walker  has  met  these  conditions  for  a  military 
leave  of  absence,  then  he  is  entitled  under  Section  395.1(b)  of 
Military  and  Veterans  Code  to  have  his  seniority  and  retirement 
rights  based  on  his  original  date  of  employment  of  January  25,  1947, 

You  are  thus  advised. 

Very  truly  yours, 

MCK  THOMAS  M.  O' CONNOR 

City  Attorney 


Letter  Opinion  No.  69-64 


June  27,  1969 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Rewards  for  Information  re  False 
Fire  Alarms  -  Form  of  Resolution 
Your  File  336-69 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  requesting  my  opinion 
as  to  the  legality  of  suggested  legislation  which  would  provide 
for  rewards  to  individuals  furnishing  information  leading  to  the 
apprehension  and  conviction  of  persons  who  turn  in  false  fire 
alarms,  and  for  appropriate  legislation  to  implement  the  same  if 
found  legally  permissible. 

As  noted  in  your  letter.  Section  148.4  of  the  Penal 
Code  of  the  State  of  California  provides  for  penalties  for  per- 
sons convicted  of  txirning  in  a  false  fire  alarm.   Under  the  pro- 
visions of  subsection  (1)  of  Section  148.4,  a  person  who 
willfully  and  maliciously  turns  in  a  false  fire  alarm  is  guilty 
of  a  misdemeanor,  and  under  the  provisions  of  subsection  (2)  he 
is  guilty  of  a  felony  if  the  false  alarm  results  in  great  bodily 
injury  or  death. 

The  general  principles  of  law  relating  to  the  giving  of 
rewards  by  a  municipality  for  the  furnishing  of  information 
leading  to  the  apprehension  and  conviction  of  persons  violating 
penal  laws  of  the  state  are  set  forth  in  the  case  of  Griffin  v. 
City  of  Los  Angeles  (1933),  134  Cal.App.  763,  as  follows  (p.  774) 

'"Municipal  corporations  are  chartered,  as  we  have 
seen,  to  regulate  and  administer  the  local  and  internal 
concerns  of  the  people  of  the  particular  locality  which 
is  incorporated.   They  are  not  created  to  execute  the 
criminal  laws  of  the  state.   That  is  a  matter  for  which 
the  state  has  made  ample  provision  by  general  statutes, 
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and  with  which  the  corporation  as  such  has  nothing  to 
do,  unless  expressly  authorized  by  its  charter  or  by 
statute.  Hence  the  offer  of  a  reward  for  the  appre- 
hension and  conviction  of  an  offender  against  the 
criminal  law  of  the  state  is  the  exercise  of  a  state 
power,  and  is  foreign  to  the  objects  and  purposes  of 
a  municipal  corporation.'   [Cases  cited.] 

"We  conclude,  therefore,  that  although  in  a  proper 
case  the  present  charter  of  the  City  of  Los  Angeles 
does  not  prevent  its  legislative  body  from  appropriating 
funds  to  pay  a  reward  for  the  apprehension  of  one  who 
has  violated  a  penal  law  of  the  state,  it  must,  in  order 
that  they  may  exercise  such  authority,  appear  not  only 
that  the  council  recognizes  that  the  action  is  taken  for 
immediate  protection  of  the  public  peace,  health  and 
safety,  but  further  that  it  is  taken  in  recognition  of 
the  fact  that  the  need  for  protection  of  public  interest 
is  peculiarly  local  and  municipal,  and  that  it  be 
directed  toward  the  apprehension  of  one  so  recognized 
as  a  menace  to  local  rights." 

It  is  not  necessary  to  determine  whether  there  are  special 
local  circumstances  currently  existing  in  the  City  and  County  of 
San  Francisco  which  would  warrant  a  finding  that  the  giving  of  a 
reward  for  the  arrest  and  conviction  of  persons  turning  in  false 
fire  alarms  is  a  matter  of  special  local  interest  in  view  of  the 
provisions  of  Section  26207  of  the  Government  Code  which  was 
adopted  in  1959.  That  section  provides  "The  board  of  supervisors 
may  offer  and  pay  rewards,  payable  from  county  funds ,  for  the  fur- 
nishing of  information  leading  to  the  apprehension  and  conviction  of 
persons  who  willfully  destroy  or  damage  property  of  the  county." 

It  is  my  opinion  that  the  breaking  of  fire  alarm  box  glass  and 
the  energizing  of  the  system  which  must  be  thereafter  rewound  by  the 
Department  of  Electricity,  in  addition  to  the  wear  and  tear  on  fire 
fighting  equipment  and  the  consumption  of  fuel  in  responding  to  false 
alarms  results  in  the  damage  and  destruction  of  property  of  the 
City  and  County  within  the  contemplation  of  Section  26207  of  the 
Government  Code,  and  that  the  furnishing  of  information  leading  to 
the  arrest  and  conviction  of  a  person  guilty  of  such  an  act  may  be 
made  the  subject  of  a  reward  by  the  Board  of  Supervisors. 

Accordingly,  I  am  forwarding  herewith  a  draft  ordinance  pro- 
viding for  the  offering  of  rewards  for  information  leading  to  the 
arrest  and  conviction  of  persons  who  turn  in  false  fire  alarms  in 
violation  of  the  provisions  of  Section  148.4  of  the  Penal  Code. 

Very  truly  yours. 


'rfRL 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-65 


July  3,  1969 


Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Subject:  Legality  of  Transferring  Refundable 

Deposits  for  Side  Sewer  Installations 
to  General  Fund 

Dear  Mr.  Mellon: 

With  reference  to  the  written  inquiry  by  S.  M.  Tatarian, 
Director  of  Public  Works,  with  regard  to  the  above  subject,  for- 
warded to  me  through  your  office,  please  be  advised  as  follows: 

You  have  stated  that  under  provisions  of  Section  109  of 
the  Public  Works  Code  deposits  are  made  by  persons  to  defray  the 
cost  of  opening  or  tearing  up  the  street  and  of  installing,  con- 
necting or  repairing  the  side  sewer.  You  further  state  that  for 
a  variety  of  reasons,  said  depositors  have  not  been  refunded  the 
unused  portions  of  their  deposits,  and  you  inquire  whether  or 
not  said  moneys  may  be  transferred  from  the  Trust  Account  in 
which  they  are  now  kept  to  the  General  Fund. 

Title  5.  Article  3,  of  the  Government  Code  captioned 
"Financial  Affairs,"  Sections  50050-50053,  governs  the  subject  of 
unclaimed  money  in  the  treasury  of  a  local  agency  and  the  dispo- 
sition of  said  moneys. 

Section  50050  reads  as  follows: 

"5  50050.  Unclaimed  money;  acquisition  of  ownership; 
publication  of  notice.  Except  as  otherwise  provided  by 
law,  money  not  the  property  of  a  local  agency  which 
remains  unclaimed  in  its  treasury  or  in  the  official 
custody  of  its  officers  for  10  j^ears  is  the  property  of 
the  local  agency  after  notice  if  no  verified  complaint 
is  filed  and  served.  At  any  time  after  the  expiration 
of  the  10-year  period  the  treasurer  of  the  local  agency 
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may  cause  a  notice  to  be  published  once  a  week  for  two 
successive  weeks  in  a  newspaper  of  general  circulation 
published  in  the  local  agency," 

Section  50051  reads  as  follows: 

"§  50051.  Unclaimed  money;  notice;  contents.  The 
notice  shall  state  the  amount  of  money,  the  fund  in 
which  it  is  held,  and  that  it  is  proposed  that  the  money 
will  become  the  property  of  the  local  agency  on  a  desig- 
nated date  not  less  than  forty- five  days  nor  more  than 
sixty  days  after  the  first  publication  of  the  notice." 

Section  50052  reads  as  follows: 

"§  50052.  Unclaimed  money;  acquisition  of  ownership; 
time;  procedure  to  defeat  change.  Unless  some  person 
files  a  verified  complaint  seeking  to  recover  all,  or  a 
designated  part ,  of  the  money  in  a  court  of  competent 
jurisdiction  within  the  county  in  which  the  notice  is 
published,  and  serves  a  copy  of  the  complaint  and  the 
summons  issued  thereon  upon  the  treas'urar  before  the 
date  designated  in  the  notice,  upon  that  date  the  money 
becomes  the  property  of  the  local  agency." 

Section  50053  reads  as  follows: 

"§  50053.   Unclaimed  money;  transfer  to  general  fund 
on  acquisition  of  ownership.  When  any  such  money  becomes 
the  property  of  a  local  agency  and  is  in  a  special  fund, 
the  legislative  body  may  transfer  it  to  the  general  fund." 

There  is  no  provision  for  escheat  to  a  local  government 
prior  to  the  10-year  period;  further,  there  is  no  provision  for 
the  transfer  of  moneys,  kept  in  trust  fund  accounts  by  a  local 
agency,  to  the  General  Fund  prior  to  the  expiration  of  the  10-year 
period. 

The  treasurer  of  the  City  and  County  of  San  Francisco  may 
proceed  vmder  the  aforesaid  Government  Code  sections  to  take  the 
necessary  steps  to  publish  notice  that  it  is  proposed  that  the 
money  in  custody  for  10  years  will  become  the  property  of  the  City 
and  Coxonty  of  San  Francisco,  all  as  provided  in  the  aforesaid  sec- 
tions of  the  Government  Code. 

You  are  advised  accordingly. 

Very  truly  yours, 


DJK 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mrs.  A.  Boyd  Puccinelli,  Chairman 
Delinquency  Prevention  Commission 
45  Hyde  Street,  Room  302 
San  Francisco,  California  94102 

Subject:  Delinquency  Prevention  Commission; 
Minor  as  Member  Thereof 

Dear  Mrs.  Puccinelli: 

This  is  in  response  to  your  letter  of  July  1,  1969, 
wherein  you  ask  if  a  person  under  21  years  of  age  could  be 
appointed  to  membership  on  your  Commission. 

The  Delinquency  Prevention  Commission  was  established  by 
ordinance  pursuant  to  Section  535.5  of  the  Welfare  and  Institu- 
tions Code  of  the  State  of  California  (San  Francisco  Admin.  Code, 
§  20.50).  Both  the  enabling  state  legislation  and  the  ordinance 
provide  that  the  only  qualification  for  membership  on  said  Com- 
mission is  that  said  members  be  "citizens." 

All  persons  born  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  the  state  wherein  th2y  reside.   (U.S.  Const.,  14th 
Amend.)  Abbott  defines  a  "citizen"  as:   "A  person  who  owes  alle- 
giance to  and  may  claim  reciprocal  protection  from  a  government; 
one  who  is  a  member  of  the  United  States,  or  of  the  body  politic 
of  a  sovereign  state.  Age  or  majority  is  not  involved  ..." 
(1  Abb.  Law  Diet.  223.)   (Emphasis  added.) 

Accordingly,  it  is  my  opinion  that  a  person  under  21 
years  of  age  who  is  a  citizen  could  be  appointed  to  membership  on 
the  Delinquency  Prevention  Commission. 

Very  truly  yours, 

JJS  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  6S-S7 


July  15,  1969 


Mr.  Nathan  B.  Cooper 

Controller 

109  City  Kail 

San  Francisco,  California  94102 

Subject:  Supplemental  Appropriation  From 

Funds  Certified  in  a  Fiscal  Year  After 
End  of  Fiscal  Year;  Cancellation  of 
Certification 

Dear  Mr.  Cooper: 

This  is  in  response  to  your  July  10,  1969  letter. 

In  your  letter  you  point  out  that  on  March  6,  1969,  you 
certified  a  supplemental  appropriation  ordinance  and  that  on  the 
date  of  your  letter,  July  10,  1969,  the  ordinance  was  still  pend- 
ing in  Finance  Committee.  You  request  my  opinion  on  the  follow- 
ing questions: 

1.  May  the  Board  of  Supervisors  legally  appropriate, 
supplementary  to  the  annual  budget  and  appropriation 
ordinance,  unappropriated  funds  received  or  receivable 
during  one  fiscal  year  (1968-1969)  for  expenditure  in 
a  subsequent  fiscal  year  (1969-1970)  by  passing  for 
second  reading  an  appropriation  ordinance  after  the 
commencement  of  such  subsequent  fiscal  year  (July  1, 
1969)? 

2.  Assuming  no  action  or  only  passage  for  second  reading 
is  taken  by  the  Board  of  Supervisors  on  a  request  for 
appropriation  for  which  I  have  certified  funds  are 
available,  at  what  point  in  time  may  I  legally  cancel 
my  certification  and  consider  such  funds  as  surplus 
to  be  taken  into  account  in  accordance  with  the 
provisions  of  Charter  Section  80? 

1.   It  is  assumed,  in  view  of  the  provisions  of  the  first 
paragraph  of  Section  80  of  the  Charter  hereinafter  discussed  under 
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2,  that  this  general  question  relates  to  the  situation  discussed 
in  the  example  set  forth  in  your  letter  where  a  certification  as 
to  funds  available  has  been  made  in  a  fiscal  year  that  has  ended 
and  the  appropriation  ordinance  is  to  be  passed  in  the  subsequent 
fiscal  year. 

The  last  paragraph  of  Section  80  of  the  Charter  relating 
to  supplemental  appropriations  provides  that  surpluses  created  or 
existing  in  any  fiscal  year  may  be  appropriated  by  the  Board  of 
Supervisors  at  the  last  meeting  of  the  Board  in  any  month  by 
means  of  an  ordinance  designated  as  a  supplemental  appropriation 
ordinance.   In  Opinion  No.  1202,  dated  October  23,  1957,  the  City 
Attorney  advised  the  Controller  that  the  last  meeting  provision 
was  directory  and  that  such  appropriation  could  be  made  at  any 
meeting  in  a  month. 

It  is  to  be  noted  that  the  provisions  of  the  last  para- 
graph of  Section  80  do  not  require  that  the  appropriation  be  made 
in  a  month  within  the  fiscal  year  in  which  the  surplus  exists. 
Your  first  question  is  accordingly  answered  in  the  affirmative. 

2.  The  provisions  of  the  first  paragraph  of  Section  30 
require  that  unused  and  unencumbered  appropriations  or  unencum- 
bered balances  existing  at  the  close  of  any  fiscal  year  in  revenue 
or  expense  appropriations  for  any  such  fiscal  year,  exclusive  of 
revenue  or  money  required  by  law  to  be  held  in  specific  fxmds  or 
to  be  devoted  exclusively  to  purposes  other  than  annual  appropria- 
tions, be  transferred  by  you  at  the  closing  of  such  fiscal  year 
to  surplus  after  provision  has  been  made  for  a  cash  reserve  fund. 
Such  surplus  is  to  be  taken  into  account  as  revenue  for  the  ensu- 
ing fiscal  year. 

The  terms  "at  the  close"  and  "at  the  closing"  as  used  in 
Section  80,  refer  to  the  act  of  audit  and  settlement  of  the 
accovints  for  the  particular  fiscal  year.   (Webster's  New  Inter- 
national Dictionary,  2d  Ed.,  p.  506 j .  United  States  v.  Cash,  293 
Fed,  584.)  At  that  time  it  is  incumbent  upon  you  under  the  pro- 
visions of  Section  CO,  as  well  as  under  the  provisions  of  Sections 
64  and  65  of  the  Charter,  to  determine  what  are  unused  and  unen- 
cumbered appropriations  or  unencumbered  balances  which  may  be  taken 
into  account  as  surplus  and  as  revenue  for  the  ensuing  fiscal  year. 

Under  the  provisions  of  Section  85  of  the  Charter,  each 
certification  by  you  must  be  recorded  and  each  sum  so  recorded 
shall  be  an  encumbrance  for  the  purpose  certified  until  such 
obligation  is  fulfilled,  cancsled  or  discharged  or  until  the  ordi- 
nance or  resolution  is  repealed  by  the  Board  of  Supervisors. 
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When  such  a  certification  exists  at  the  time  you  are  making  the 
determinations  required  to  be  made  by  you  for  the  closing  of  the 
fiscal  year  and  there  has  been  no  action  by  the  Board  of  Super- 
visors on  the  ordinance  which  was  the  subject  of  the  certifica- 
tion, it  is  my  opinion  that  it  is  your  duty  to  determine  whether 
or  not  your  certification  should  be  continued  or  canceled  in 
order  that  j^ou  may  properly  fulfill  3'our  functions  and  properly 
determine  the  financial  condition  of  the  City  and  County  under 
the  provisions  of  Sections  G4,  55  and  80  of  the  Charter.   If,  as 
a  result  of  your  inquiry,  you  determine  that  no  action  is  being 
taken  on  the  appropriation  ordinance  and  that  your  certification 
should  be  canceled,  you  may  legally  proceed  to  cancel  the  certi= 
fication  and  consider  such  funds  as  surplus  to  be  taken  into 
account  in  accordance  with  the  provisions  of  Section  80  of  the 
Charter. 


You  are  so  advised. 


Very  truly  yours, 


TJB 


THOMA.S  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-53 


August  1,  196 V 


Thomas  J.  Canill,  Chief 

San  Francisco  Police  Department 

330  Bryant  Street 

San  Francisco,  California  94103 

Attention:   Captain  VJilliacn  J.  O'Brien 
Director  of  Personnel 

Subject:    Charter  §35.5.1  -  Certification  by  Civil 

Service  Commission  of  Rate  of  Compensation 
to  be  Paid  Police  Officers  or  Patrolmen 

Dear  Chief  Cahill: 

This  is  in  response  to  your  letter  of  July  23,  1969 

in  which  you  request  an  opinion  interpreting  Charter  Section  35.5.1 

as  it  relates  to  tne  certification  of  rates  of  compensation  to  the 

Board  of  Supervisors  by  the  Civil  Service  Commission. 

The  facts  upon  which  this  opinion  is  based  are  contained 
in  your  letter  and  are  substantially  as  follows:   Pursuant  to 
Charter  Section  35.5.1  the  Civil  Service  Commission  shall  survey 
and  certify  to  the  Board  of  Supervisors  rates  of  compensation  paid 
police  officers  or  patrolmen  employed  in  the  respective  police 
departments  in  all  cities  of  100,000  population  or  over  in  the 
State  of  California,  and  the  Board  of  Supervisors  shall  have  the 
power  and  duty  by  ordinance  to  fix  the  rates  of  compensation.  The 
Charter  section  further  provides: 

"The  rates  of  compensation  fixed  in  said  ordinance, 

"(a)  for  the  fourth  year  of  service  and  thereafter 
for  police  officers,  police  patrol  drivers  and  women 
protective  officers  snail  not  exceed  the  highest  rate  of 
compensation  paid  police  officers  or  patrolmen  in  regular 
service  in  the  cities  included  in  the  certified  report  of 
the  civil  service  commission;  ..." 

The  City  of  Berkeley,  California,  one  of  the  cities  used 
in  the  survey  by  the  Civil  Service  Commission,  has  a  classification 
of  Senior  Patrolman  which  is  attained  after  four  years  of  service 
by  any  patrolman  in  regular  service  who  participates  rn  the  depart- 
mental incentive  program  by  completing  fifty  hours  of  approved 
off-duty  classroom  or  field  activity  annually.   A  Senior  Patrolman 
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receives  a  salary  that  is  approximately  five  percent  above  that  of 
a  patrolman. 

Your  letter  further  states  that  the  duties  of  a  Senior 
Patrolman  of  tne  City  of  Berkeley  are  the  same  as  the  duties  of  a 
patrolman  of  the  City  of  San  Francisco, 

Charter  Section  35.5,1  states  as  follows: 

"The  term  'police  officers  or  patrolmen'  as 
used  in  this  section  shall  mean  the  persons  employed 
in  the  police  departments  of  said  cities  of  100,000 
population  or  over  or  of  the  City  and  County  of  San 
Francisco,  to  perform  substantially  tne  duties  being 
performed  on  the  effective  date  of  this  section  by 
police  officers,  police  patrol  drivers  and  women 
protective  officers  in  the  San  Francisco  Police 
Department , " 

You  ask  whether  the  rate  of  compensation  paid  the  classi- 
fication of  Senior  Patrolman  of  the  City  of  Berkeley  must  be 
included  in  the  certification  to  the  Board  of  Supervisors  by  the 
Civil  Service  Commission, 

Charter  Section  35,5,1  defines  rates  of  compensation  as 
follows: 

"The  expression  'rates  of  compensation,'  as  used 
in  this  section  in  relation  to  said  survey,  is  hereby 
declared  to  apply  only  to  a  basic  amount  of  wags.S;  with 
included  range  scales^  and  does  not  include  sucti  working 
benefits  as  might  be  set  up  by  any  other  city  by  way  of 
holidays,  vacations,  other  permitted  absences  of  any 
type  whatsoever,  overtime,  night  or  split  shift,  or 
pay  for  specialized  services  within  a  classification  or 
rank,  or  other  premium  pay  differentials  of  any  type 
whatsoever.   The  foregoing  enumeration  is  not  exclusive, 
but  it  is  the  intent  of  this  section  that  nothing  other 
than  a  basic  amount  of  wages,  with  included  range  scales, 
is  to  be  included  within  the  meaning  of  'rates  of  compen- 
sation.'" 


The  specific  question  is  whether  the  rate  of  compensation 
of  Senior  Patrolman  in  the  City  of  Berkeley  includes  a  "premium 
pay  differential"  within  the  meaning  and  intent  of  Charter  Section 
J3.5.1. 

The  decision  of  the  court  in  Hegarty  v.  Sober  (1961) 
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190  Cal,App,2d  50?,  construed  the  meaning  of  "basic  amount  of  wages" 
and  "a  premium  pay  differential"  under  Section  33.5.1  of  the  Char- 
ter. The  City  of  Los  Angeles  had  enacted  a  procedure  in  its 
Salary  Standardization  Ordinance  which  provided  for  longevity  pay 
for  members  of  its  police  and  fire  departments.   It  provided  for 
increases  after  10,  15  and  20  years'  service  above  the  rate  fixed 
in  the  ordinance  as  the  maximum  rate  for  the  class.  The  ordinance 
further  stated  that  the  longevity  pay  was  compensation  in  addition 
to  the  regular  salary  prescribed  for  his  class  and  that  it  was 
deemed  to  be  a  privilege  earned  by  merit  and  not  a  right ,  The  court 
held  that  the  longevity  pay  was  not  a  "basic  amount  of  wages"  as 
that  term  is  used  in  the  governing  definition  of  "rates  of  compen- 
sation" expressed  in  section  35,5,1  of  the  San  Francisco  Charter, 
but  was  in  the  nature  of  a  premium  pay  differential  and  although 
not  enumerated  in  that  section,  it  was  included  in  the  phrase  'or 
other  premium  pay  differentials  of  any  type  whatsoever,  ' 

The  "rates  of  compensation"  as  used  in  Section  35.5,1 
apply  only  to  the  basic  amount  of  wages.  The  Hegarty  decision 
held  that  longevity  constituted  a  premium  differential  over  and 
above  the  basic  amount  of  wages.   In  my  opinion  the  current  situa- 
tion can  be  distinguished  from  the  situation  passed  on  by  the  court 
in  the  Hegarty  decision.   In  the  instant  case  the  classification  of 
Berkeley  s  Senior  Patrolman  has  only  a  basic  amount  of  wages 
attached  to  it;  there  is  no  premium  added  to  the  classification. 
There  is  no  question  of  premium  pay  involving  longevity.   In  my 
opinion  the  participation  in  an  incentive  program  can  and  should  be 
considered  as  a  qualification  to  make  one  eligible  for  the  basic 
wage  of  Senior  Patrolman  under  the  Berkeley  system.  Analogous  is 
the  completion  of  two  years  in  an  accredited  college  or  university 
as  a  qualification  to  make  one  eligible  for  the  classification 
Patrolman. 

There  is  no  requirement  contained  in  Charter  Section 
35,5,1  that  the  Civil  Service  Commission  must  determine  that  the 
qualifications  for  classifications  are  the  same;  the  only  determina- 
tion that  need  be  made  is  that  the  persons  employed  perform  sub- 
stantially the  same  duties. 

If  the  finding  is  made  that  the  classification  Senior 
Patrolman  of  Berkeley  and  Patrolman  of  the  City  and  County  of  San 
Francisco  perform  substantially  the  same  duties,  then,  in  my 
opinion,  the  basic  amount  of  wages  paid  Senior  Patrolman  must  be 
certified  to  the  Board  of  Supervisors, 

The  Board  can  then  review  the  survey  and  determine 
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zhether  under  all  the  circumstances  the  rate  of  compensation  for 
I  Patrolman  in  San  Francisco  shall  be  the  same  as,  or  in  some 
imount  less  than,  the  rate  of  compensation  for  Senior  Patrolman  in 
:he  City  of  Berkeley,  in  the  exercise  of  its  powers  to  provide  by 
)rdinance  that  the  rate  of  compensation  shall  not  exceed  the  highest 
rate  of  compensation  included  in  the  certified  report  of  the  Civil 
Service  Commission. 

Very  truly  yours. 


TAT  THOMS   M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  59-69 


July  17,  1969 


Honorable  John  A.  Ertola 

President  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  ?4102 

Subject:   Declaration  of  Policy  by  Electorate 
Respecting  Redevelopment  Matters 

Dear  Supervisor  Ertola: 

Your  letter  inquiring  whether  the  following  declaration 
of  policy  may  be  placed  on  the  November  ballot  has  been  received. 
The  declaration  reads: 

"It  is  the  policy  of  the  electorate  that  the 
Board  of  Supervisors  shall  not  approve  any  redevelop- 
ment, renewal  or  rehabilitation  program,  wherein  the 
power  of  eminent  domain  could  be  employed  to  condemn 
private  property,  when  such  condemned  property  could, 
by  existing  ordinances  or  statutes,  be  transferred  by 
sale  or  otherwise  inure  to  the  ownership  of  another 
individual,  partnership  or  corporation,  unless  such 
proposal  shall  first  be  approved  by  a  majority  vote 
of  the  voters  voting  thereon  at  the  election.'' 

While  this  office  has  until  recently  concluded  that  it 
would  be  improper  to  submit  such  matters  to  the  voters  for  a 
declaration  of  policy,  since  the  decision  in  Farley  v.  Healey, 
67  G.  2d  325,  several  matters  have  been  so  submitted.    (City 
Attorney's  Letter  Opinion  No.  68-15.) 

The  City  and  County  of  San  Francisco,  acting  under  the 
California  community  redevelopment  law,  acts  as  a  state  agency, 
functioning  under  the  state  law  to  fulfill  state  purposes  and  is 
not  acting  pursuant  to  its  fundamental  law  to  effect  solely  munic- 
ipal objectives.   In  pursuing  state  objectives,  it  is  governed 
by  the  state  law  and  may  exercise  only  such  powers  vested  or 
recognized  by  that  law.   Fallom  v.  Redevelopment  Agency.  157  C.A. 
2d  243  (1958),  appeal  dismiss'ed.  358  U.S.  56;  Housing  Authority 
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V.  City  of  Los  An.'^eles ,  33  C.  2d  353  (1952),  apreal  dismissed, 
344  U.S.  o36:  Rous  in  c^  Au'aority  v.  City  Council'  2^3  c.A.  2d  555 

ci:52>.     — — ■ 


The  California  Health  and  Safety  Code  provides  inter  alia: 


§33391.   "Within  the  survey  area  or  for  purposes  of 
redevelopment  an  agency  may: 

"(b)  Acquire  real  property  by  eminent  domain." 

See  also  §§33353  and  33395. 

Upon  the  preparation  of  the  redevelopment  plan  the  agency 
is  required  to  submit  it  to  the  Board  of  Supervisors  for  action 
(§33351  H  &  S  Code). 

§33367.   [Contents  of  ordinance  adopting  plan.]   "The 
ordinance  shall  contain: 

'•(d)  The  findings  and  determinations  of  the  legis- 
lative body  that: 

"(6)  The  condemnation  of  real  property,  if  provided 
for  in  the  redevelopment  plan,  is  necessary  to  the  exe- 
cution of  the  redevelopment  plan  and  adequate  provisions 
have  been  made  for  payment  for  property  to  be  acquired 
as  provided  by  law. '' 

When  a  plan  is  considered  in  its  entirety,  it  is  obvious 
that  in  all  probability  title  to  the  entire  area  could  not  be 
acquired  by  negotiation  and  voluntary  sale  to  the  agency  and  that 
condemnation  of  at  least  part  of  the  area  would  fce  necessary. 
Thus  to  refuse  the  power  of  condemnation  would,  in  effect,  pro- 
hibit the  carrying  out  of  the  plan.   Sanguine tti  v.  City  Council 
of  Stockton,  231  C.A.  2d  C13,  818-819  (1965). 

This  office  has  in  the  past  advised  that  matters  affecting 
redevelopment  may  not  be  submitted  to  the  voters  for  a  declaration 
of  policy  prior  to  the  adoption  by  the  city  of  any  matter  respect- 
ing redevelopment  and  the   Board  of  Supervisors  has  been  so  advised. 
(City  Attorney  Opinions  65-23-A  and  65-19-A.)  Under  such  prior 
opinions  the  subject  matter  of  the  proposed  declaration  of  policy 
would  not  be  appropriate  for  submission  to  the  voters  and  my  advice 
would  be  that  the  Board  of  Supervisors  should  not  take  the  proce- 
dural steps  necessary  to  place  such  a  declaration  of  policy  on  the 
ballot. 
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In  Farley  V.  I-lealey,  67  C.  2d  325  (1967),  involving  a 
declaration  of  policy  respecting  and  urging  an  immediate  cease 
fire  and  American  withdrawal  from  Vietnam,  the  court  stated  at 
page  327: 

■'It  is  not  his  function  [Registrar  of  Voters]  to 
determine  whether  a  proposed  initiative  will  be 
valid  if  enacted  or  whether  a  proposed  declaration 
of  policy  is  one  to  which  the  initiative  may  apply. 
These  questions  m.ay  involve  difficult  legal  issues 
that  only  a  court  can  determine.  The  right  to  pro- 
pose initiative  measures  cannot  properly  be  impeded 
by  a  decision  of  a  ministerial  officer,  even  if 
supported  by  the  advice  of  the  city  attorney,  that 
the  subject  is  not  appropriate  for  submission  to 
the  voters . " 

The  court  further  said  at  page  329: 

"The  fact  that  the  board's  duty  'to  carry  .  .  .  into 
effect'  approved  policies  is  inoperative  V7hen  the 
policy  is  beyond  the  power  of  the  board  to  effectuate, 
affords  no  basis  for  restricting  the  right  to  declare 
the  policy." 

You  are  therefore  advised  that  while  the  Board  of  Super- 
visors may  submit  the  declaration  of  policy  proposed  to  the  voters, 
it  is  my  judgment  that  the  board  may  not  validly  adopt  an  ordi- 
nance pursuant  to  such  declaration  of  policy.  Andrews  v.  City  of 
San  Bernardino.  175  C.A.  2d  459  (1959);  petition  for  hearing  by 
Supreme  Court  denied . 

Very  truly  yours. 


RJH  THOmS  M.  O'COMOR 

City  Attorney 


Letter  Opinion  No.  69-70 


July  21,  1959 


Mr.  George  J.  Grubb 

G2neral  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Re:  Vacation-Holiday  Benefits  for  Employees  Subject 
to  Section  151.3  of  the  Charter  Where  Such 
Benefits  Have  Not  Been  Included  in  the  Annual 
Salary  Standardization  Ordinance. 

Dear  Mr.  Grubb: 

This  is  in  reply  to  a  request  for  an  opinion  as  to  what 
legal  steps,  if  any,  may  be  taken  with  reference  to  paying 
certain  city  employees  the  increased  vacation-holiday  benefits 
for  May  and  June  1967,  which  benefits  were  provided  for  in  a  col- 
lective bargaining  agreement  between  the  private  employers  and 
the  Building  Material  and  Construction  Teamsters  Union  Local  216. 
The  subject  city  employees  are  under  the  provisions  of  Section 
151.3  of  the  Charter. 

Section  151.3  of  the  Charter  has  been  interpreted  to 
mean  that  city  employees  are  entitled  to  receive  the  difference, 
if  any,  existing  between  the  cash  value  of  fringe  benefits  pro- 
vided for  in  the  contract  and  the  cash  value  of  similar  fringe 
benefits  provided  by  the  city.   (See  Martin  v.  City  and  County  of 
San  Francisco.  158  Cal.App.2d  570.)  Holiday  benefits  provided  in 
collective  bargaining  agreements  constitute  a  part  of  the  employ- 
ee's compensation  to  which  city  employees  are  entitled  under  Sec- 
tion 151.3  of  the  Charter.   (Adams  v.  ^olff »  S4  Cal.App.2d  435.) 
Vacation  rights,  however,  are  governed  by  Charter  and  not  by  the 
private  agreements.   (See  5151.5,  Charter.)  Accordingly,  when- 
ever a  collective  bargaining  agreement  provides  a  single  amount 
for  vacation-holiday  benefits,  it  is  necessary  to  determine  the 
amount  allocable  to  each  benefit  in  order  that  city  employees  may 
receive  the  cash  equivalent  allotted  to  holiday  pay. 
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An  examination  of  the  records  of  the  Civil  Service  Com- 
mission shows  that  the  contract  which  was  used  for  certification 
purposes  for  the  fiscal  year  195S-G7  contained  a  provision  that 
the  vacation-holiday  benefits  would  be  increased  to  35  cents  per 
hour,  effective  May  1,  1967.  When  the  Salary  Standardization 
Ordinance  was  enacted  for  fiscal  year  19S6-57,  neither  the  union 
nor  the  employer  had  established  the  breakdown  of  the  value 
attributed  to  vacation  and  to  holiday  benefits  and  the  ordinance 
failed  to  provide  for  the  increase  in  that  rate.  Subsequent  to 
adoption  of  the  ordinance  and  prior  to  the  end  of  the  fiscal  year, 
a  breakdown  of  the  35  cent  vacation-holiday  benefit  was  made 
available  but  the  Salary  Standardization  Ordinance  was  not  amended 
to  reflect  the  increase  in  holiday  rate  effective  May  1,  1967. 
The  Salary  Standardization  Ordinance  for  fiscal  year  1957-58  con- 
tained the  proper  increase  in  this  holiday  rate.  Therefore,  the 
subject  employees  did  not  receive  the  increased  holiday  benefit 
for  May  and  June  1967. 

Section  151.3  of  the  Charter  provides  in  part: 

"...  whenever  any  groups  or  crafts  establish 
a  rate  of  pay  for  such  groups  or  crafts  through  col- 
lective bargaining  agreements  with  employers  employ- 
ing such  groups  or  crafts,  and  such  rate  is  recognized 
and  paid  throughout  the  industry  and  the  establish- 
ments employing  such  groups  or  crafts  in  San  Francisco 
and  the  civil  service  commission  shall  certify  that 
such  rate  is  generally  prevailing  for  such  groups  or 
crafts  in  private  employment  in  Can  Francisco  pursuant 
to  collective  bargaining  agreements,  the  board  of 
supervisors  shall  have  the  power  and  it  shall  be  its 
duty  to  fix  such  rate  of  pay  as  the  compensations  for 
such  groups  and  crafts  engaged  in  the  city  and  county 
service." 

The  provisions  of  Section  151.3  require  that  city  and 
county  craft  employees  receive  the  identical  rate  of  pay  as  their 
corresponding  craft  employees  in  private  industry.  While  ordinar- 
ily it  is  the  responsibility  of  the  employees'  representatives  to 
obtain  and  furnish  the  breakdown  of  the  benefits  to  which  they  are 
entitled,  there  was  a  correlative  duty  on  the  part  of  the  Civil 
Service  Commission  to  inform  the  Board  of  Supervisors  prior  to 
enactments  of  the  Salary  Standardization  Ordinance  that  the  col- 
lective bargaining  agreement  provided  for  a  change  in  rate  of  pay 
effective  May  1,  1967.  Because  this  information  was  not  commun- 
icated to  the  Board  of  Supervisors,  the  Salary  Standardization 
Ordinance  for  fiscal  year  1966-67  was  not  in  compliance  with  the 
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requirements  of  Section  151.3  of  the  Charter  with  the  result  that 
the  subject  city  employees  did  not  receive  the  same  rate  of  pay 
as  similar  craft  employees  in  private  industry.  Under  Section 
151.3  of  the  Charter,  the  subject  city  employees  had  the  right  to 
receive  the  holiday  allowance  increase  on  iyiay  1,  19G7,  as  did 
employees  in  private  industry  and  they  cannot  be  deprived  of  that 
right  because  the  actual  amount  of  the  benefit  was  unknown  at  the 
time  that  the  195S-G7  Salary  Standardization  Ordinance  was 
enacted.  Therefore,  it  is  my  opinion  that  the  employees  in  the 
classifications  covered  by  the  agreement  are  entitled  to  the 
increased  holiday  allowance  provided  for  in  that  contract  for  the 
months  of  May  and  June  1967. 

Accordingly,  the  Civil  Service  Commission  should  recommend 
amendments  to  the  Salary  Standardization  Ordinance  for  the  fiscal 
year  1956-67,  together  with  amendments  to  the  Salar3''  Ordinance 
and  the  Appropriations  Ordinance  so  that  the  subject  employees 
will  be  authorized  to  receive  payment  of  the  increased  holiday 
allowance  for  May  and  June  1967. 


You  are  thus  advised. 


Very  truly  yours, 


MCK  THOmS  M.   O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-71 


July  22,  1969 


Mr.  Robert  J.  Eolan,    Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9^102 

Subject:   Your  File  No.  137  69-8 

BARTE  -  Elverslon  of  Funds  -  West  Portal  Tunnel 

Dear  r4r.  Eolan: 

In  your  letter  of  July  11,  19^9^  you  have  requested  that 
this  office  advise  whether  San  Francisco  may  legally  reouest  the 
Bay  Area  Rapid  Transit  Eistrict  to  divert  funds  currently  allotted 
for  construction  of  the  West  Fortal  tunnel,  or  subway,  to  assist 
construction  of  the  Eavis  Street  Station,  or  some  other  element  of 
the  rapid  transit  facilities  to  be  located  in  San  Francisco. 

By  my  letter  of  Eecember  27,  I968,  I  have  previously 
advised  that,  in  my  opinion,  there  is  no  legal  reouirement  that 
this  portion  of  the  BARTE  system  be  placed  underground,  and  that, 
hence,  readjustment  of  proposed  facilities  from  under g-round  to  sur- 
face is  not  precluded  by  the  terms  of  the  resolution  under  which 
the  BARTE  construction  bonds  were  submitted  to  and  authorized  by 
the  electorate  in  November  of  I962.  A  copy  of  the  said  letter  is 
enclosed . 

The  proposal  now  under  study  by  the  Board  of  Supervisors 
would  seek  the  transfer  of  all  construction  funds  from  the  West 
Portal  area  to  the  Eavis  Street  station,  or  other  facility  in 
San  Francisco.   It  is  my  understanding  that  implementation  of 
this  proposal  would  occasion  elimination  not  only  of  underground 
subway  construction  in  the  West  Portal  area,  for  the  distance  from 
the  western  terminus  of  Twin  Peaks  Tunnel  to  a  location  south  of 
St.  Francis  Circle,  but  would  also  compel  abandonment  of  plans  for 
a  ramp  connection  to  the  "L"  car  line  (which  would  no  longer  be 
needed  in  the  absence  of  subway  construction)  and  for  the  construc- 
tion of  a  station  at  Vicente  Street.   The  net  effect  of  the 
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elimination  of  these  facilities  would  be  that  no  BARTE  construc- 
tion would  take  place  in  the  West  Portal  area.  Construction  to 
be  undertaken  by  BARTE  will,  however,  extend  a  single  level  sub- 
way for  the  use  of  Municipal  Railway  transit  vehicles  from 
Van  Ness  Avenue,  where  it  will  connect  with  the  double-level  sub- 
way structure  eastward  on  Market  Street,  westward  to  the  eastern 
entrance  of  the  Twin  Peaks  Tunnel,  with  appropriate  ramp  connec- 
tions and  stations  and  an  entrance  structure  to  bring  the  subway 
into  the  existing  Twin  Peaks  Tunnel, 

The  significant  legal  question  presented  by  these  facts 
is  whether  the  elimination  of  the  West  Portal  portion  of  BARTE 
construction  violates  the  rule  "that  proceeds  of  a  bond  issue  may 
be  expended  only  for  the  purpose  authorized  by  the  voters  in 
approving  issue  of  the  bonds."   (Mills  y.  S.F.Bay  Area  Transit 
Eistrlct,  261  C.A.2d  666,  668.)  As  the  Mills  case  points  out  in 
describing  the  effect  of  Resolution  231  of  the  BARTE  board  of 
directors  calling  the  bond  election,  "the  proposition  printed  on 
the  ballot  described  only  in  the  most  general  terms  its  object 
and  purpose  of  'acquiring,  constructing  and  operating  a  rapid 
transit  system'  ♦  ♦  ♦."   (261  C.A.  2d  at  668.)   While  the 
Composite  Report  which  preceded  the  adoption  of  the  bond  resolu- 
tion specifically  described  subway  and  station  facilities  in  the 
West  Portal  area,  the  language  and  holding  of  the  Mills  case, 
previously  discussed,  makes  it  clear  that  the  Composite  Report 
was,  under  the  operative  statutes  governing  BARTE,  only  designed 
"to  enable  the  (BARTE)  board  to  determine  the  feasibility  of  the 
project  as  a  whole"  (Public  Utilities  Code,  §§  2915I  and  29152), 
and  "cannot  be  deemed  to  modify  the  intentionally  broad  language 
of  the  proposition  in  fact  submitted  to  the  voters,  the  call  of 
election  published  to  them,  and  the  statutes  authorizing  the  pro- 
cedure adopted  ♦  *  ♦."   (261  C.A.  2d  666,  669.) 

Thus,  to  determine  if  the  proposed  modification  of  the 
BARTE  system  would  create  an  unauthorized  deviation  from  the 
system  directed  to  be  constructed  by  the  vote  of  the  electorate, 
it  is  necessary  to  consider,  first,  the  terms  of  the  resolution 
under  which  the  election  was  called.   It  should  be  emphasized, 
however,  that  the  determination  of  BARTE 's  authority  to  effect 
such  modification  in  its  plans,  must  necessarily  rest  in  the  deter- 
mination of  the  BARTE  board  of  directors,  pursuant  to  advice  of  its 
legal  counsel,  and  perhaps,  ultimately,  a  determination  of  the 
courts.   My  opinion  on  this  subject  must,  to  this  extent,  be  re- 
garded as  preliminary  and  advisory.   The  final  lecal  discretion 
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rests  in  the  BARTE  board  of  directors,  under  Section  29039,  et 
sea.,  of  the  Public  Utilities  Code,  as  previously  explained  in  the 
attached  letter. 

The  operative  language  of  BARTE  Resolution  No.  231, 
calling  the  bond  election,  is  as  follows,  with  the  underscoring 
of  the  language  deemed  pertinent  to  the  present  inquiry: 

"Section  2.   A  statement  of  the  general  object  and 
purpose  of  incurring  said  indebtedness  as  set  forth  in 
said  measure  is  as  follows:   By  incurring  said  indebted- 
ness the  Eistrict  will  be  in  a  position  to  acquire,  con- 
struct and  complete  a  mass  rapid  transit  system  connecting 
the  City  and  County  of  San  Francisco,  Alameda  County  and 
Contra  Costa  County.   The  San  Francisco  downtown  element 
of  the  rapid  transit  system  will  connect  with  the 
San  Francisco  approach  to  the  Trans -Bay  Tube  in  the 
vicinity  of  the  Embarcadero  and  will  extend  west  of  Twin 
Peaks .   A  connection  will  be  made  via  a  Mission  line  to 
Ealy  City.   A  Trans-Bay  Tube  will  be  constructed  by  the 
Eepartment  of  Public  Works  of  the  State  of  California 
underneath  San  Francisco  Bay  connecting  San  Francisco  and 
Oakland.   The  Oakland  downtown  segment  of  the  rapid 
transit  system  will  provide  direct  connection  north  via  a 
Berkeley-Richmond  line  to  the  vicinity  of  Richmond,  east 
via  a  Central  Contra  Costa  line  to  the  vicinity  of  Concord, 
and  south  via  a  southerly  Alameda  County  line  to  the 
vicinity  of  Fremont.   This  mass  rapid  transit  system 
includes  underground  and  overground  construction,  subways, 
tunnels,  passenger  stations,  off-street  parking  facilities, 
lands,  rights  of  way,  rail  lines,  track  construction, 
stations,  platforms,  switches,  yards,  terminals,  power  and 
control  systems,  and  all  other  works,  property  or  struc- 
tures necessary  or  convenient  to  provide  an  integrated 
three-county  rapid  transit  system  for  the  purpose  of 
carrying  out  the  provisions  of  the  San  Francisco  Bay  Area 
Rapid  Transit  Eistrict  Act." 

The  ballot  proposition  as  distributed  to  the  voters  and 
as  printed  on  the  ballots  in  use  at  the  election  was  less  specific 
and  did  not  contain  any  geographical  description  of  the  elements 
or  the  extent  of  the  system. 

The  key  language  by  which  the  obligation  to  construct 
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facilities  in  the  West  Portal  area  must  be  determined  is  found  in 
the  underscored  portion  of  the  quoted  resolution  calling  for  the 
bond  election. 

The  underscored  language  poses  the  difficult  question 
as  to  whether  the  San  Francisco  element  of  the  rapid  transit 
system  will  be  construed  to  "extend  west  of  Twin  Peaks"  if  the 
VIest  Portal  BARTE  construction  should  be  eliminated.   This  is 
a  mixed  question  of  fact  and  law,  and,  as  an  attorney,  I  can 
merely  offer  my  best  Judgment  as  to  the  determination  that  would 
be  made  by  BARTL,  or,  if  necessary  in  the  last  instance,  by  the 
courts  . 

As  a  factual  proposition,  reconstruction  of  the  eastern 
entrance  to  the  Twin  Peaks  Tunnel  will  integrate  such  tunnel  into, 
and  make  it  an  operative  unit  of  the  grade-separated  right  of  v.-ay 
rapid  transit  system  contemplated  by  the  approved  BARTD  proposal. 
This  integrated  system,  available  for  rapid  transit  use,  will  in 
fact  extend  west  of  Twin  Peaks.   It  is  significant  that  the  Joint 
use  and  coordination  of  the  BARTD  and  Municipal  Railway  systems  is 
contemplated  in  the  San  Francisco  Bay  Area  Rapid  Transit  District 
Act.   See  California  Public  Utilities  Code,  §§  2903I  and  2903^; 
also  §29037. 

It  is  further  significant  that  the  printed  ballot 
measure  voted  on  in  the  election  of  November  6,  1962,*  also 

*    Shall  San  Francisco  Bay  Area  Rapid  Transit  District  incur 
a  bonded  indebtedness  in  the  principal  amount  of  $792,000,000  for 
the  object  and  purpose  of  acquiring,  constructing  and  operating  a 
rapid  transit  system  for  the  transportation  of  passengers  and  their 
incidental  baggage.  Including  rights  of  way,  rail  lines,  bus  lines, 
stations,  platforms,  switches,  yards,  terminals,  parking  lots  and 
any  and  all  other  facilities  necessary  or  convenient  for  rapid 
transit  service  within  or  partly  without  the  district,  underground, 
upon  or  above  the  ground  and  under,  upon,  or  over  public  streets, 
highways,  bridges,  tubes,  tunnels,  or  other  public  ways  or  water- 
ways, together  with  all  physical  structures  necessary  or  convenient 
for  the  access  of  persons  and  vehicles  thereto,  including  lands, 
easements,  rights  to  the  use  or  Joint  use  of  any  or  all  of  the  fore- 
going and  all  other  works,  property  or  structures  necessary  or  con- 
venient to  carry  out  the  objects,  purposes  and  powers  vested  in  the 
District  under  the  "San  Francisco  Bay  Area  Rapid  Transit  District 
Act"? 
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contemplates  "rights  to  the  use  or  joint  use"  by  BARTD  of  various 
physical  structures,  including,  specifically,  "tunnels." 

The  contention  could  be  made,  to  the  contrary,  that  the 
BARTE  system  would  not  "extend"  west  of  Twin  Peaks  in  the  absence 
of  any  BARTB  construction  in  the  area.   This  construction  of  the 
language,  in  my  opinion,  takes  too  narrow  a  view  of  the  inte- 
grated nature  of  the  BARTD  system.   It  is  noteworthy  that,  in 
the  resolution  calling  the  bond  election,  when  a  particular  branch 
of  the  BARTE  route  is  intended  to  be  required  to  be  built,  specific 
language  is  utilized  in  the  resolution.   Thus,  in  the  following 
sentence  of  the  resolution  it  is  most  explicitly  provided  that 
"(a)  connection  will  be  made  via  a  Mission  line  to  Ealy  City." 
Other  language  in  the  resolution  prescribes  connections  with  the 
Trans-Bay  tube,  between  San  Francisco  and  Oakland  via  the  tubp., 
and  to  the  vicinity  of  the  Cities  of  Richmond,  Concord  and  Fremont. 

The  absence  of  any  requirement  as  to  the  area  with  which 
the  element  of  the  rapid  transit  system  west  of  Twin  Peaks  must 
connect  is  persuasive  of  the  view  that  there  is  no  legal  mandate 
for  the  construction  of  facilities  in  the  V/est  Portal  area.   I 
do  not  mean,  in  any  sense,  however,  to  imply  or  suggest  that  such 
facilities  should  or  should  not  be  built  as  a  matter  of  policy,  a 
matter  which  is  of  necessity  committed  to  the  discretion  of  the 
Board  of  Supervisors,  to  recommend,  subject  to  the  ultimate  deter- 
mination of  the  BARTD  board  of  directors.   As  a  legal  matter,  in 
my  opinion  the  San  Francisco  downtown  element  of  the  rapid  transit 
system  would  be  deemed  to  extend  west  of  Twin  Peaks  by  the  fact  of 
the  integration  of  the  Twin  Peaks  tunnel  into  the  BARTE  rapid  tran- 
sit system  and  by  the  fact  that  such  tunnel,  so  integrated,  would 
extend  west  of  Twin  Peaks  as  part  of  the  Integrated  system.  Such 
construction  is  consistent  with  the  legal  meaning  of  the  word 
"system": 

"The  word  'system'  ♦  ♦  *  means  an  organized  plan  or 
scheme  in  keeping  with  which  the  constituent  parts  thereof 
are  rendered  similar  and  are  connected  and  combined  into 
one  complete,  harmonious  whole,  and  it  necessarily  Imparts 
both  a  unity  of  purpose  and  entirety  of  operation. 
(Coulter  V.  Pool,  18?  Cal.  I8I,  192.) 

Since  the  elements  of  rapid  transit  to  be  utilized  by 
the  Municipal  Railway,  throughout  the  length  of  Market  Street  and 
through  the  Twin  Peaks  tunnel,  are  connected  and  combined  into  one 


Letter  Opinion  No,  69-71 


Mr.  Robert  J.  Lolan 


-6- 


July  22,  1969 


complete  operation,  extending  west  of  Twin  Peaks,  the  "system" 
called  for  by  the  bond  resolution  would  be  constructed  without 
the  necessity  of  physical  improvements  in  the  West  Portal  area. 

Without  any  mandate  from  the  voters  requiring  the  West 
Portal  construction,  the  rule  mentioned  in  the  Eellums  case 
(discussed  in  my  previous  letter),  does  not  apply  to  the  facts 
under  discussion.  In  the  present  situation,  there  was  no  com- 
mitment to  the  voters  on  which  they  were  entitled  to  rely,  i.e., 
as  a  part  of  the  bond  election  procedure,  that  facilities  be  built 
in  the  West  Portal  area. 

Likewise,  cases  such  as  O'Farrell  v.  County  of  Sonoma, 
189  Cal.  3^3>  involving  deviation  from  a  bond  issue  requirement 
to  build  a  road  of  specific  length,  are  similarly  inapplicable, 
in  the  absence  of  any  such  commitment. 

For  these  reasons,  I  am  of  the  opinion  that  the  omission 
of  approximately  one-half  mile  of  construction  in  the  West  Portal 
area  falls  under  the  rule  of  permissible  changes  in  the  BARTE 
system  enunciated  in  the  Mills  case: 

"in  the  wide  scope  of  this  substantial  transit 
project,  the  deviation  of  1  1/2  miles  in  location  of  a 
single  station  is  but  a  minor  change  in  the  tentative 
plan  which  was  relied  upon  only  to  forecast  feasibility 
of  the  project  as  a  whole."    (261  C.A.  2d,  at  669.) 

It  is,  in  my  opinion,  for  these  reasons  appropriate  for 
the  Board  of  Supervisors  to  consider,  under  Public  Utilities  Code 
§29039,  the  question  of  whether  it  will  request  the  BARTT  board 
of  directors  to  apply  West  Portal  construction  funds  to  the  devel- 
opment of  the  Eavis  Street  Station  or  other  elements  of  the  rapid 
transit  system  to  be  constructed  by  BARTE  within  the  City. 

Yours  very  truly. 


RMD 


THOMAS   M.    O'CONNOR 
City  Attorney 
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Mr.  William  Becker,  Director 

Human  Rights  Commission  of  San  Francisco 

1095  Market  Street 

San  Francisco,  California  94103 

Subject:  Application  of  "Brown  Act"  to  Meetings 
of  the  Human  Rights  Commission 

Dear  Mr.  Becker: 

This  is  in  response  to  your  letter  of  June  30,  1969,  in 
which  you  inquire  into  the  present  application  of  the  Brown  Act 
to  meetings  of  committees  of  the  Human  Rights  Commission. 

The  "Brown  Act"  (Gov.  Code  S §54950-54950,  inclusive)  pro- 
vides in  general  that  all  meetings  of  the  legislative  body  of  a 
local  agency,  including  the  legislative  body  of  school  districts, 
chartered  cities  and  municipal  corporations  (554951)  shall  be  open 
and  public. 

Section  54952  defines  the  "legislative  body"  of  a  local 
agency  to  include  any  board  or  commission  of  the  governing  body. 
Section  54952.5,  added  in  1961,  extended  the  definition  of  "legis- 
lative body"  so  as  to  include  all  permanent  boards  or  commissions 
of  a  local  agency.   Section  54952.3,  added  in  1968,  further 
extended  the  definition  of  "legislative  body"  so  as  to  include 
advisory  commission,  advisory  committee  or  advisory  body  of  a  local 
agency. 

However,  Section  54952.3  also  states  that  "Legislative 
body"  as  defined  in  this  section  does  not  include  a  committee  com- 
posed solely  of  members  of  the  governing  body  of  a  local  a'gency 
which  are  less  than  a  quor-jm  ol:  such  governing  body. 

Therefore,  to  answer  your  question  specifically',  the 
"Brown  Act,"  as  amended,  applies  both  to  meetings  of  the  Human 
Rights  Commission  and  to  meetings  of  any  committee  thereof  and 
requires  that  such  regular  or  specific  meetings  be  open  and  public. 
However,  meetings  of  committees  composed  solely  of  members  of  the 
Human  Rights  Commission  which  are  less  than  a  quorum  of  the  Com- 
mission are  not  required  to  be  open  and  public. 

Very  truly  yours, 

^^'^  THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Execution  of  Contract  for  Federal 

Planning  Grant  for  Comprehensive  City 
Demonstration  Program;  Effect  Upon 
Proposed  Mission  Model  Neighborhood 
Program 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  July  25,  1969, 
wherein  you  advise  that  the  Finance  Committee  has  for  its  con- 
sideration a  resolution  approving  and  authorizing  execution  of 
the  above  captioned  contract  and  has  taken  the  matter  under 
advisement  pending  receipt  of  my  opinion  as  to  whether  or  not 
execution  of  said  contract  would  in  any  way  commit  the  City  to  a 
Mission  Model  Neighborhood  Program. 

Section  104  of  the  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1956  authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  make  grants  to,  and  contract  with  city  demon- 
stration agencies  to  paj'^  80  per  centum  of  the  costs  of  planning 
and  developing  comprehensive  city  demonstration  programs  provided, 
inter  alia,  the  application  for  such  assistance  has  been  approved 
by  the  local  governing  body  of  the  city. 

Section  103  of  the  same  Act  provides  that  a  comprehensive 
city  demonstration  program  (such  as  the  Mission  Model  Neighborhood 
Program)  is  eligible  for  assistance  only  if,  inter  alia,  the  local 
governing  body  has  approved  the  program. 

In  view  of  the  foregoing,  it  is  my  opinion  that  pursuant 
to  Section  104  of  the  Act,  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  must  specifically  approve  any  compre- 
hensive city  demonstration  program  for  the  City  and  County  of  Gan 
Francisco  and  this  would  include  a  Mission  Model  Neighborhood 
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Program,  in  order  that  said  program  be  eligible  for  federal  finan- 
cial assistance,  and  that  approval  of  the  execution  of  a  contract 
for  a  planning  grant  pursuant  to  Section  104  of  said  Act  would 
neither  suffice  as  approval  of  a  program  nor  commit  the  City  to 
approval  of  said  program. 

Ver^''  truly  yours, 


JJS 


THOMAS  M,  0'CONl>!OR 
City  Attorney 
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August  4,  1969 


Ellis  E.  Sox,  M.E. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  9^102 

Subject:   Effect  of  Law  Prohibiting  Services  of 

Psychiatric  Technicians  Unless  Licensed 

Eear  Dr.  Sox: 

You  have  asked  what  will  be  the  effect  of  Section  4540 
of  the  Business  and  Professions  Code  on  city  employees  now  classed 
as  2304  Psychiatric  Orderly. 

Section  4540  of  the  Business  and  Professions  Code 
provides  that  no  person  shall  perform  the  services  described  in 
Section  4502  of  the  Business  and  Professions  Code  without  a 
license  after  January  1,  1970. 

Section  4502  states: 

"As  used  in  this  chapter,  'psychiatric  technician' 
means  any  person  who,  under  the  direction  of  a  licensed 
physician  or  psychiatrist  or  a  registered  professional 
nurse,  performs  services  in  caring  for  and  treatment  of 
the  mentally  ill,  emotionally  disturbed,  or  mentally 
retarded  for  compensation  or  personal  profit,  which 
services : 

"(a)  Involve  responsible  nursing  and  therapeutic 
procedures  for  such  mentally  111  or  mentally  retarded 
patients  requiring  Interpersonal  and  technical  skills 
in  the  observation  and  recognition  of  symptoms  and 
reactions  of  such  patients,  and  the  accurate  recording 
of  the  same,  and  the  carrying  out  of  treatments  and 
medications  as  prescribed  by  a  licensed  physician  or 
ps  ychiatr is  t ;  and 

"(b)  Require  the  application  of  such  techniques 
and  procedures  as  Involve  understanding  of  cause  and 
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effect  and  the  safeguarding  of  life  and  health  of  the 
patient  and  others;  and 

"(c)  Reauire  the  performance  of  such  other 
duties  as  are  necessary  to  facilitate  rehabilitation 
of  the  patient  or  are  necessary  in  the  physical, 
therapeutic,  and  psychiatric  care  of  the  patient  and 
to  reauire  close  work  with  licensed  physicians  and 
surgeons,  psychiatrists,  psychologists,  rehabilita- 
tion therapists,  social  workers,  registered  nurses, 
and  other  professional  personnel;  and 

"(d)  Nothing  herein  shall  authorize  a  licensed 
psychiatric  technician  to  practice  medicine  or  surgery 
or  to  undertake  the  prevention,  treatment  or  cure  of 
disease,  pain,  injury,  deformity,  or  mental  or 
physical  condition  in  violation  of  the  law." 

With  respect  to  Class  2304  Psychiatric  Orderly,  the 
characteristics  of  the  position  are  as  follows: 

"Under  supervision,  assists  in  the  care  of 
mentally  ill,  emotionally  disturbed,  violent  and 
potentially  violent  psychiatric  patients;  observes 
patients  for  changes  in  behavior  and  takes  proper 
corrective  or  preventive  measures;  renders  personal 
care  to  incompetent  and  seriously  disturbed  patients; 
assists  in  admitting  patients  and  preparing  admission 
records;  and  performs  related  duties  as  required. 

"Requires  responsibility  for:   carrying  out 
existing  methods  and  procedures  applicable  to  the 
care  of  psychiatric  patients;  achieving  economies 
or  preventing  losses  through  safeguarding  and  proper 
handling  and  use  of  materials,  supplies  and  eauip- 
ment;  making  occasional  contacts  outside  of  the 
immediate  assigned  work  area  with  employees  and 
visitors;  keeping  routine  records  in  connection  with 
admission  of  patients  and  their  subsequent  progress 
and  treatment.   Nature  of  work  involves  adherence  to 
a  number  of  established  procedures  requiring  exercise 
of  independent  Judgment,  often  under  emergency 
conditions,  requiring  considerable  physical  effort 
in  controlling  or  restraining  violent  patients,  with 
continuous  exposure  to  conditions  which  may  result 
in  accidents  or  injuries  or  other  disagreeable 
situations ." 
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Examples  of  duties  of  Class  2304  Psychiatric  Orderly 
are: 

"1.   Assists  in  admitting  mentally  ill  and 
disturbed  psychiatric  patients;  prepares  and  writes 
admission  sheets,  record  of  clothing,  valuables  and 
other  personal  property;  obtains  required  specimens 
for  laboratory  analysis;  sives  baths;  takes 
temperatures,  pulse  and  respiration  readings. 

"2.  Supervises  psychiatric  patients  including 
those  with  suicidal  or  homocldal  and  alcoholic  tenden- 
cies; observes  patients  for  signs  of  change  in  behavior 
and  takes  proper  measures  to  correct  situations;  pre- 
vents patients  from  using  items  or  objects  which  might 
cause  injuries  to  themselves  or  others. 

"3.   Assists  in  administering  medications; 
observes  patients  following  electric  shock  and  insulin 
shock  therapy  and  reports  unfavorable  reactions . 

"4.  Administers  to  the  comfort  and  well  being 
of  patients;  cleans  those  that  are  incontinent;  feeds 
those  unable  to  feed  themselves. 

"5.   Takes  patients  to  X-ray,  dental  or  other 
clinics  or  laboratories  as  necessary. 

"6.   Changes  and  makes  patients'  beds;  keeps 
room,  beds,  utensils  and  equipment  clean  and  orderly." 

The  characteristics  of  the  position  and  examples  of  the 
duties  are  taken  from  the  job  specifications  of  the  Civil  Service 
Commission  for  Class  2304  Psychiatric  Orderly. 

Comparing  the  services  described  in  Section  4502  with  the 
services  described  in  the  job  specifications  of  the  Civil  Service 
Commission  for  Class  2304  Psychiatric  Orderly  shows  them  to  be 
almost  totally  identical.   Therefore,  in  my  opinion,  after 
January  1,  1970,  city  employees  employed  as  Class  2304  Psychiatric 
Orderlies  would  be  prohibited  by  Section  4540  from  performing  the 
duties  set  forth  in  their  job  specifications  unless  licensed 
pursuant  to  the  Business  and  Professions  Code  as  psychiatric 
technicians . 

In  this  regard,  I  call  your  attention  to  A.B.  1335> 
presently  pending  in  the  Legislature.   That  bill  amends  the 
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licensing  law  as  to  psychiatric  technicians  so  that  any  person 
who  presents  evidence  to  the  Board  of  Vocational  Nurse  and 
Psychiatric  Technician  Examiners  that  he  has  performed  the 
services  described  in  Section  4502  for  a  period  of  not  less  than 
two  years  within  the  last  five  years  prior  to  January  1,  1970, 
shall  be  granted  a  license  without  examination  upon  application 
and  payment  of  fees . 

Very  truly  yours. 


^^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-75 


August  6,  1969 


Mr.  Robart  J.  Dolan 

Clark  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  34102 

Re:  Authority  of  Police  Commission  to  Create 
Position  of  Director  of  Police  Comrnunity 
Relations 

Dear  Mr.  Dolan: 

You  have  asked  whether  the  Police  Commission  upon  the 
recommendation  of  the  Chief  of  Police  can  create  the  position  of 
Director  of  Police  Community  Relations.   Your  incuiry  is  prompted 
by  language  in  Section  20  of  the  Charter  relating  to  the  creation 
and  reduction  of  positions,  "any  other  provisions  of  this  charter 
to  the  contrary  notwithstanding." 

Section  20  provides  that  each  chief  executive  appointed 
by  a  commission  (here  Chief  of  Police)  shall  have  the  powers  of  a 
department  head.  That  section  contains  the  following  provision: 

■'Each  department  head  may  suggest  the  creation  of 
positions  subject  to  the  provisions  of  this  charter, 
and  may  reduce  the  forces  under  his  jurisdiction  to 
conform  to  the  needs  of  the  work  for  which  he  is  re- 
sponsible, any  other  provisions  of  this  charter  to  the 
contrary  notwithstanding," 

Section  143  of  the  Charter  provides: 

"Positions  in  any  department  or  office  of  the  city 
and  county  may  be  created,  as  provided  by  this  charter, 
by  appropriation  ordinance  of  the  board  of  supervisors. 
Copy  of  each  such  ordinance  creating  or  abolishing 
positions  shall  be  filed  on  the  approval  thereof,  with 
the  civil  service  commission  by  the  clerk  of  the  board 
of  supervisors.   Before  the  appointing  officer  shall 
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maka  recommendation  for  the  creation  of  any  new  or 
additional  position  in  any  department  or  office, 
he  shall  request  and  raceive  from  the  commission 
the   proper  designation  and  classification  of  such 
position  based  on  the  duties  and  responsibilities 
thereof,  and  if  such  position  is  included  in  the 
classified  civil  service,  the  commission  may,  in 
T^rriting,  express  to  the  appointing  officer  its 
opinion  as  to  whether  or  not  such  position  is  needed," 

Under  settled  rules  of  statutory  construction,  these 
sections  must  be  construed  together  giving  effect  so  far  as 
possible  to  all  parts  thereof  so  as  to  harmonise  them  and  effec- 
tuate the  legislative  intention  as  expressed  therein.   (Hanley 
V.  Murphy,  40  Cal.  ?.d  572,  576.) 

Upon  analysis,  the  language  of  the  quoted  sections 
indicates  that  the  department  head  cannot  create  any  position 
in  his  department.   Me  can  only  "suggest"  the  creation.   The 
creation  of  positions  can  only  be  done  by  the  Board  of  Super- 
visors under  the  section  of  the  Charter  hereinabove  mentioned. 

Sections  35.1,  35,3  and  35.4  of  the  Charter  provide 
for  the  only  appointive  non-civil  service  positions  in  the  police 
department  and  Section  35,5  specifies  the  several  ranks  in  the 
department.   None  of  these  sections  provide  for  a  Director  of 
Polica  Community  Relations.  Accordingly,  such  a  position  could 
not  be  created  in  the  departmant  as  a  non-civil  service  appointive 
position  or  as  a  rank  in  the  department  without  Charter  amendment. 

You  are  advised,  therefore,  that  the  position  of 
Director  of  Police  Community  Relations  may  not  be  created  by  the 
action  of  the  Police  Commission  or  by  the  Chief  of  Police  with 
the  approval  of  the  Police  Commission  but  under  existing  Charter 
provisions  could  onlj^  be  created  by  appropriation  ordinance  of 
the  Board  of  Supervisors  as  a  civil  service  position  which  would 
not  constitute  a  rank  in  the  department. 

Very  truly  yours. 


EAB  THOMS   M.    O'CONl'^TOR 

City  Attorney 


Letter  Opinion  No.    69-76 


August  4,   1969 


Mr.  Daniel  Mattrocce 

General  Manager 

San  Francisco  City  &  County  Employees' 

Retirement  System 
450  McAllister  Street 
San  Francisco,  California  94102 

Subject:  Effect  of  Provisions  of  Charter  Section 
164.1(A)  Upon  Allowances  Being  Paid  to 
Widows  of  Deceased  Members  of  Police 
and  Fire  Departments 

Dear  Mr.  Mattrocce: 

You  have  requested  my  advice  as  to  the  percentage  of 
increase  which  is  applicable,  pursuant  to  Charter  Section 
164.1(A),  to  payments  of  allowance  being  made  to  widows  of  deceased 
members  of  the  Police  and  Fire  Departments. 

As  you  know,  Section  164.1(A)  provides  for  the  increasing 
of  allowances  by  varying  percentages,  the  percentage  of  increase 
applicable  to  a  particular  allowance  being  determined  by  "the 
fiscal  year  in  which  said  allowance  became  effective."  Therefore, 
the  fiscal  year  in  which  the  allowance  became  effective  will 
establish  the  percentage  of  increase. 

There  are  various  situations  in  which  an  allowance  becomes 
payable  to  the  widow  of  a  member  of  the  Police  or  Fire  Department. 
For  example,  upon  the  death  of  an  active  member  of  one  of  these 
departments  who  is  qualified  for  service  retirement,  an  allowance 
becomes  payable  to  his  widow.   Likewise,  upon  the  death  of  such  a 
member  as  the  result  of  injury  received  in  or  illness  caused  bj' 
performance  of  his  duty,  an  allowance  becomes  payable  to  his 
widow.   The  effect  of  Section  164.1(A)  in  either  of  these  situa- 
tions is  clear,  since  the  only  allowance  involved  is  that  payable 
to  the  widow  upon  the  death  of  her  husband.   In  each  of  these 
cases,  "the  fiscal  year  in  which  the  allowance  became  effective" 
is  the  year  in  which  the  husband's  death  occurred. 
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Your  request  for  advice  concerns  those  situations  in  which 
the  member  has  retired  and  received  pa3mient  of  an  allowance  prior 
to  his  death,  after  which  his  widow  receives  an  allowance.  Your 
basic  question  is  whether  the  percentage  of  increase  in  the 
widow's  allowance  should  be  determined  by  the  fiscal  year  in  which 
her  husband  first  began  to  receive  his  allowance  or  by  the  fiscal 
year  in  which  he  died  and  his  widow  corumenced  to  receive  payment 
of  an  allowance. 

Upon  the  death  of  a  retired  member  of  the  Police  or  Fire 
Department,  his  widow  may  receive  an  allowance  as  the  result 
either  of  an  optional  modification  of  her  husband's  allowance  or 
of  "automatic  continuance."  With  respect  to  optional  modification, 
Charter  Sections  168.1.2  (relating  to  members  of  the  Police 
Department)  and  171.1.2  (relating  to  members  of  the  Fire  Depart- 
ment) contain  identical  provisions,  as  follows: 

"If,  at  the  date  of  retirement  for  service,  or  retire- 
ment for  disability  resulting  from  an  injury  received  in 
performance  of  duty,  said  member  has  no  wife,  children  or 
dependent  parents,  who  would  qualify  for  the  continuance 
of  the  allowance  after  the  death  of  said  member,  or  with 
respect  to  the  portion  of  the  allowance  which  would  not 
be  continued  regardless  of  dependents,  or  upon  retirement 
for  disability  resulting  from  other  causes ,  with  respect 
to  all  of  the  allowance  and  regardless  of  dependents  at 
retirement,  a  member  retired  under  this  section,  or  sec- 
tion 168.1.3  (171.1.3),  may  elect  before  the  first  payment 
of  the  retirement  allowance  is  made  to  receive  the  actu- 
arial equivalent  of  his  allowance  or  the  portion  which 
would  not  be  continued  regardless  of  dependents,  as  the 
case  may  be,  partly  in  a  lesser  allowance  to  be  received 
by  him  throughout  his  life,  and  partly  in  other  benefits 
payable  after  his  death  to  another  person  or  persons.  .  ." 

Section  16.75  of  the  Administrative  Code,  which  implements  these 
provisions  of  Sections  1G8.1.2  and  171.1.2,  is  entitled  "Optional 
Payment  Plans  of  Allowances." 

The  provisions  of  Charter  Sections  158,1.2  and  171,1.2 
and  of  Section  16,75  of  the  Administrative  Code  indicate  clearly 
that,  to  the  extent  that  the  widow's  allowance  derives  from  the 
optional  modification  of  her  husband's  allowance,  there  is  in 
reality  but  a  single  allowance,  to  wit,  the  allowance  which  became 
payable  upon  the  retirement  of  the  member.   The  optional  modifi- 
cations contemplated  by  these  provisions  of  the  Charter  and  Admin- 
istrative Code  are  merely  methods  by  which  payment  of  the  husband  s 
allowance  will  be  made.   Thus,  by  means  of  an  optional  payment 
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plan,  the  husband  receives  a  lesser  retirement  allowance  during 
his  lifetime,  the  reduction  in  his  allowance  being  used,  on  an 
actuarial  basis,  to  provide  benefits  for  his  widow  after  his 
death.  Consequently,  payments  made  to  the  widow  pursuant  to  such 
an  optional  modification  are  not  a  new  allowance;  they  are  contin- 
uing payments  of  the  allowance  which  commenced  upon  the  husband's 
retirement. 

Since,  in  the  optional  modification  situation,  the  only 
allowance  being  paid  is  the  allowance  which  became  payable,  that 
is,  "effective,"  upon  the  husband's  retirement,  the  words  the 
fiscal  year  in  which  said  allowance  became  effective"  as  used  in 
Section  164.1(A)  refer  to  the  fiscal  year  in  which  the  husband 
retired.  Consequently,  the  percentage  of  increase  applicable 
under  Section  164.1(A)  to  pajmients  of  allowance  made  pursuant  to 
an  optional  pa3mient  plan  is  determined  by  the  fiscal  year  in  which 
the  husband  retired  rather  than  by  the  fiscal  year  in  which  pay- 
ments to  his  widow  under  the  optional  payment  plan  commenced, 

I  turn  now  to  a  consideration  of  payments  of  allowance  made 
to  a  widow  of  a  deceased  member  of  the  Police  or  Fire  Department 
as  an  "automatic  continuance."  The  provisions  of  Charter  Sections 
168.1,4  and  168.1.5,  relating  to  members  of  the  Police  Department, 
as  they  were  in  effect  on  the  effective  date  of  Section  164.1(A), 
provided  for  continuation  to  the  widow  of  either  all  or  one-half 
of  her  husband's  allowance.   Charter  Sections  171.1.4  and  171,1,5 
contain  similar  provisions  with  respect  to  widows  of  members  of 
the  Fire  Department,   The  pa^^nents  provided  by  these  provisions 
are  commonly  referred  to  as  automatic  continuances"  of  allowance. 
You  will  note  that  the  portion  of  Section  168.1.2  quoted  above 
contains  a  reference  to  "the  continuance  of  the  allowance."  Simi- 
lar language  is  found  in  Section  171,1.2.   In  addition.  Charter 
Sections  168.1.10(2)  and  171.1.10(2),  relating  to  the  contribu- 
tions required  of  members,  also  refer  to  this  continuation  of 
allowance  to  the  member's  widow. 

From  the  foregoing,  I  conclude  that  the  pa^nnents  of  allow- 
ance by  way  of  "automatic  continuance"  to  the  widow  of  a  member 
of  the  Police  or  Fire  Department  are  but  a  continuation  of  the 
husband's  allowance.   Consequently,  the  percentage  of  increase  in 
such  payments  pursuant  to  Section  164, 1(A)  should  be  determined  by 
reference  to  the  fiscal  year  in  which  the  husband's  retirement 
allowance  became  effective. 

Very  truly  yours, 


DJG  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-77 


August  15,  1969 


Mr.  Nathan  B.  Cooper,  Controller 

Room  109,  City  Hall 

San  Francisco,  California  94102 


Re:   Effect  of  Homeowners'  Exemptions  on 
Assessed  Value  for  Purposes  of 
Computing  Total  Bonded  Indebtedness 


Dear  Mr.  Cooper: 


This  is  in  response  to  your  request  for  my  opinion  as  to 
whether  the  tax  exeraptions  granted  by  the  constitutional  and 
statutory  provisions  adopted  in  1963  relating  to  homeowners', 
business  inventories  and  householders'  personal  property  are  to  be 
included  or  excluded  in  computing  the  city's  bonded  indebtedness 
limitation  under  the  provisions  of  Section  104  of  the  Charter. 

The  pertinent  provisions  of  Section  104  read  as  follows: 

"No  bonded  indebtedness  shall  be  incurred  by  the 
city  and  county  which  together  with  the  amount  of 
bonded  indebtedness  outstanding  shall  exceed  twelve 
per  cent  of  the  assessed  value  of  all  real  and  per- 
sonal property  in  the  city  and  county  subject  to 
taxation  for  city  and  county  purposes;  ..." 

In  the  foregoing  context  the  clause  "subject  to  taxation 
for  city  and  county  purposes"  qualifies  the  words  real  and  per- 
sonal property  rather  than  the  words  assessed  value  (see  L.L.F. 
Realty  Company  v.  Fuchs»  75  N.Y.S.2d  356).  Accordingly,  the  deter- 
mination  to  be  made  is  whether  the  property  to  which  the  home- 
owners' ,  business  inventory  and  householders'  exemptions  attach 
is  subject  to  taxation  for  city  and  county  purposes  rather  than 
whether  the  full  assessed  value  of  such  property  is  subject  to 
taxation  for  such  purposes. 

Originally,  the  city  and  county  Charter  limitation  on 
bonded  indebtedness  was  computed  on  a  percentage  of  the  assessed 
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value  of  all  real  and  personal  property  in  the  city  and  county. 
In  1924  a  question  arose  as  to  whether  the  value  of  certain  corpo- 
rate properties,  which  under  the  Constitution  could  only  be  taxe<i 
for  state  purposes,  should  be  included  in  the  bonded  debt  limita- 
tion computation.   The  then  City  Attorney  declined  to  rule  on  the 
question  absent  a  court  decision  (Opinion  #22,  7/28/24)  and, 
accordingly,  the  Charter  was  amended  to  add  the  qualifying  clause 
"subject  to  taxation  for  city  and  county  purposes"  to  the  words 
"real  and  personal  property"  and  this  language  was  continued  in  our 
1932  Charter,  While  the  apparent  purpose  of  the  amendment  was  to 
distinguish  between  property  subject  to  taxation  for  city  and 
county  purposes  and  property  subject  to  taxation  only  for  state 
purposes,  and  to  exclude  the  latter  from  the  bonded  debt  limitation 
computation,  the  breadth  of  the  language  adopted  warranted  the 
exclusion  from  the  computation  of  other  types  of  property  enjoying 
a  tax  exemption,  such  as  property  subject  to  the  church,  welfare 
and  veterans'  exemptions,  and  this  property  has  been  traditionally 
so  excluded.  However,  the  determining  factor  in  such  exclusions 
is  that  the  exemptions  expressly  relate  to  the  property  involved, 
ThuS; 
tion 


,  for  example.  Section  1-1/4  of  Article  XIII  of  the  Constitu- 
i  (Veterans   Exemption)  provides: 


"The  property  to  the  amount  of  $1,000  .  ,  .  shall 
be  exempt  from  taxation;" 

To  be  distinguished  from  this  language  is  that  of  Section 
Id  of  Article  XIII  (Homeowners'  Property  Tax  Exemption)  which 
reads: 

"There  is  exempt  from  taxation  the  amount  of  $750 
of  the  assessed  value  of  the  dwelling  and  this  shall 
be  known  as  the  Homeowners'  Property  Tax  Exemption." 

and  that  of  Section  219  of  the  Revenue  and  Taxation  Code  (Business 
Inventories  Exemption)  which  reads: 

"Business  inventories  shall  be  assessed  for  taxa- 
tion at  the  same  ratio  of  assessed  to  full  cash  value 
as  the  ratio  specified  in  Section  401,  After  such 
property  has  been  so  assessed,  15%  of  the  assessed 
value  of  such  property  shall  be  exempt  from  taxation 
and  such  exemption  shall  be  indicated  on  the  assessment 
roll." 

Thus,  under  these  laws  the  exemption  is  not  of  property 
but  rather  consists  of  a  tax  deduction  or  credit  computed  on  a 
portion  of  assessed  value,  which  credits  are  subject  to  replacement 
revenues  by  the  state.  The  application  of  the  formula  for  the  tax 
credit  does  not  reduce  the  assessed  value  of  the  property  which 
remains  a  constant  for  the  taxable  year.   Accordingly,  the  language 
of  Section  104  above  quoted  requires  that  in  your  computation  of 
the  bonded  debt  limitation  you  include  the  full  assessed  value  of 
property  subject  to  the  homeowners'  and  business  inventory  tax 
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exeaiptions  as  this  is  real  and  personal  property  subject  to  taxa- 
tion for  city  and  county  purposes. 

An  opposite  conclusion  is  indicated  with  relation  to  the 
householders'  personal  property  tax  exemption.   Section  10^  of 
Article  XIII  of  the  Constitution  provides  as  follows: 

"The  personal  property  of  every  householder  to 
the  amount  of  one  hundred  dollars,  the  articles  to 
be  selected  by  each  householder,  shall  be  exempt 
from  taxation," 

This  Constitutional  provision  is  supplemented  by  Section 
224  of  the  Revenue  and  Taxation  Code  in  the  following  language: 

"The  personal  effects  and  household  furnishings 
in  excess  of  one  hundred  dollars  ($100,00)  of  every 
householder  shall  be  exempt  from  taxation." 

Here,  the  exemption  is  of  the  property  itself  which  by 
virtue  of  such  exemption  is  not  property  subject  to  taxation  for 
city  and  county  purposes.  Accordingly,  the  assessed  value  of  such 
property  is  to  be  excluded  in  your  computation  of  the  bonded  debt 
limitation  of  the  city  and  county. 

As  far  as  judicial  precedent  is  concerned,  I  find  the 
existing  case  law  indeterminate  on  the  question  of  whether  tax 
exempt  property  is  to  be  included  or  excluded  in  determining  the 
value  of  taxable  property  for  debt  limit  purposes,  some  courts 
holding  that  such  property  should  be  included  and  others  holding 
that  it  should  be  excluded,   (See  cases  collected  and  annotated 
in  30  ALR  2d  903,)   However,  a  fundamental  factor  in  the  courts' 
determinations  is  the  nature  of  the  exemption  provided  by  the 
particular  tax  exemption  statute  or  constitutional  provision  and 
of  the  authorities  cited  in  the  ALR  annotation,  the  one  that  con- 
sidered a  tax  exemption  statute  most  analogous  to  Section  Id  of 
Article  XIII  and  Section  21^  of  the  Revenue  and  Taxation  Code  was 
Keene  Five  Cent  Savings  Bank  v.  Lyon  County,  90  F,  523  and  this 
case  is  in  accord  with  the  conclusions  hereinabove  expressed.   In 
the  Keene  case,  by  constitutional  provision,  the  legal  indebtedness 
of  counties  and  municipal  corporations  in  the  State  of  Iowa  was 
limited  to  "5%  of  the  value  of  the  taxable  property  therein  as 
ascertained  by  the  last  preceding  tax  list."  A  state  statute  pro- 
vided that  for  each  acre  of  forest  or  fruit  trees  planted,  a  fixed 
sum  should  be  exempted  from  taxation  on  the  owner's  assessment  for 
a  certain  number  of  years  --  the  amount  to  be  deducted  by  the 
assessor  from  the  value  of  the  property  --  but  not  to  exceed  one- 
half  the  value  of  the  realty  upon  which  the  exemption  was  claimed. 
In  practice,  the  land  of  the  owner  was  listed  and  assessed,  the 
number  of  acres  of  trees  planted  was  entered  on  the  assessment  book 
and  the  statutory  exemption  thereon  was  deducted  from  the  total 
assessment.  The  court  held  that  such  exemption  was  in  the  nature 
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of  a  bounty  and  did  not  affect  the  "value  of  the  taxable  property" 
in  the  county  within  the  constitutional  provision,  which  for  the 
purpose  of  fixing  the  limit  of  the  county's  indebtedness  was  held 
to  be  the  total  value  placed  upon  such  property  without  deducting 
the  amount  of  the  exemption.  Also,  see  the  case  of  Campbell  v. 
Red  Bud  Consol.  School  Dist.,  198  S.E.  22  5  wfterein  the  court  held 
that  the  value  of  property  subject  to  a  tax  exemption  was  to  be 
Included  in  a  bonded  debt  limitation  computation  by  reason  of  the 
particular  wording  of  the  tax  exemption  statute  involved. 

The  only  reported  California  case  on  this  basic  subject. 
Pacific  Gas  &  Electric  Company  v.  Shasta  Dam,  Etc.  District,  135 
Cal.App.2d  4o3,  is  not  factually  in  point.  The  limitation  on  the 
bonded  indebtedness  involved  in  that  case  was  "20%  of  the  assessed 
value  of  all  real  and  personal  property  situated  within  the  dis- 
trict." The  court  held  that  the  phrase  "assessed  value  of  all 
real  and  personal  property"  situated  within  the  district  meant 
assessed  valuation  of  all  property  whether  subject  to  taxation  or 
not,  and  that  property  exempt  from  taxation  was  to  be  included  in 
the  computation  of  the  permissible  amount  of  bonded  indebtedness. 
The  court  indicated  that  a  different  conclusion  might  be  reached 
under  the  facts  of  that  case  if  the  statute  had  provided  that  the 
debt  limitation  was  to  be  based  on  the  value  of  all  taxable 
property  situated  within  the  district,  but  the  court  did  not  have 
before  it,  nor  did  it  consider  or  discuss,  the  nature  of  the  tax 
exemptions  provided  by  Section  Id  of  Article  XIII  and  Section  219 
of  the  Revenue  and  Taxation  Code,  which  are  not  of  property  but 
which  are  based  on  a  portion  of  assessed  value  of  property.  As  the 
court  stated,  page  471: 

"The  question  (of  the  basis  of  debt  limitation) 
is  to  be  solved  by  the  terms  of  the  particular  con- 
stitutional or  statutory  provisions,  ' 

In  summation,  you  are  advised  that  in  computing  the  bonded 
debt  limitation  of  the  city  and  county  you  are  to  exclude  from  such 
computation  the  assessed  value  of  property  subject  to  the  House- 
holders' Personal  Property  Tax  Exemption  and  are  to  include  in  such 
computation  the  full  assessed  value  of  property  subject  to  the 
Homeowners'  Property  Tax  Exemption  and  the  Business  Inventory  Tax 
Exemption, 

Very  truly  yours. 


TJB  THOMAS   M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.    69-78 


August  20,    1969 


Honorable  John  A.  Ertola,  President 
JBoard  of  Supervisors 

235  City  Hall 
I  San  Francisco,  California 

Subject:  Rewards  for  Information  re  Illegal  Use 
of  Street  Cleaning  Receptacles 

Dear  Supervisor  Ertola: 

This  is  in  reply  to  your  letter  of  July  16,  1969,  in  which 
you  refer  to  the  practice  of  private  individuals  depositing  their 
personal  garbage  and  rubbish  in  public  garbage  disposal  facilities 
and  request  comments  relative  to  the  possibility  of  enacting 
legislation  authorizing  the  posting  of  rewards  to  persons  who 
witness  and  report  others  engaged  in  such  activity  and  increasing 
the  penalties  therefor.   You  refer  to  persons  who  use  receptacles 
placed  upon  the  sidewalk  by  the  Street  Cleaning  Department  for 
the  deposit  of  rubbish  and  garbage  originating  on  private  property 
such  as  homes,  apartments  and  commercial  establishments. 

Please  be  advised  that  the  practice  you  have  reference  to 
is  illegal.   It  specifically  violates  Section  35(a)  of  the  Police 
Code  of  the  City  and  County  of  San  Francisco  which  provides  as 
follows: 

"It  shall  be  unlawful  for  any  person  to  deposit 
any  refuse,  rubbish,  paper,  sweepings,  dirt  or  waste 
from  any  residence,  flat,  apartment  house,  store  or 
office  building  in,  on  top,  or  alongside  of  the 
street  cleaning  receptacles  placed  in  the  sidewalk 
areas  for  use  by  the  Street  Cleaning  Department; 
providing  that  pedestrians  and  other  persons 
occupying  said  streets  shall  be  permitted  to 
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I    deposit  in  said  receptacles  cigar  or  candy  wrappers, 
candy  bags,  empty  match  containers,  used  envelopes, 
newspaper  and  cigarette  wrappings,  empty  lunch 
boxes  and  other  such  hand  waste." 

In  addition,  since  said  street  cleaning  receptacles  are  the 
property  of  the  City  and  County  of  San  Francisco  and  except  as 
provided  in  Section  35(a)  of  the  Police  Code  (supra)  are  for 
the  exclusive  use  of  the  Street  Cleaning  Department  whose  employees 
place  street  sweepings  therein  for  later  removal  by  truck,  the 
custom  you  refer  to  violates  Section  374b  of  the  Penal  Code  and 
Section  4476  of  the  Health  and  Safety  Code  of  the  State  of 
California  in  so  far  as  those  sections  prohibit  the  deposit  of 
materials  referred  to  therein  on  public  property.   Section  374b 
of  the  Penal  Code  provides  in  part  as  follows: 

"It  shall  be  unlawful  to  place,  deposit  or  dump, 
or  cause  to  be  placed,  deposited  or  dumped,  any 
garbage,  swill,  cans,  bottles,  papers,  ashes,  refuse, 
carcass  of  any  dead  animal,  offal,  trash  or  rubbish 
or  any  noisome,  nauseous  or  offensive  matter  in  or 
upon  any  public  or  private  highway  or  road,  including 
any  portion  of  the  right-of-way  thereof,  or  in  or 
upon  any  private  property  into  or  upon  which  the 
public  is  admitted  by  easement  or  license,  or  upon 
any  private  property  without  the  consent  of  the  owner, 
or  in  or  upon  any  public  park  or  ether  public  property 
other  than  property  designated  or  set  aside  for  such 
purpose  by  the  governing  board  or  body  having  charge 
thereof.   It  shall  be  unlawful  to  place,  deposit,  or 
dump,  or  cause  to  be  placed,  deposited  or  dumped,  any 
rocks  or  dirt  in  or  upon  .  .  .  any  public  park  or 
other  public  property,  v/ithout  the  consent  of  the 
state  or  local  agency  having  jurisdiction  over  such 
highway,  road,  or  property.   Any  person,  firm  or 
corporation  violating  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor." 

The  general  rule  is  that  a  municipal  corporation  may  offer 
rewards  for  the  apprehension  and  conviction  of  offenders  against 
local  regulations,  but  express  authorization  from  the  state  must 
exist  to  empoxjer  local  governing  bodies  to  utilize  the  reward 
system  against  violators  of  California  penal  laws. 

The  practice  of  depositing  personal  garbage  and  rubbish  in  a 
public  receptacle  also  violates  Section  374b  of  the  Penal  Code,  as 
well  as  Section  4476  of  the  Health  and  Safety  Code. 
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I    or  upon  any  private  property  into  or  upon  which  the 
j    public  is  admitted  by  easement,  license  or  otherwise, 
I    is  guilty  of  a  misdemeanor. " 

'    "Garbage"  is  defined  in  Section  4475  of  the  Health  and  Safety 
Code  as  follows: 

"Garbage"  is  defined  in  Section  4475  of  the  Health  and 
Safety  Code  as  follows: 

"As  used  in  this  article,  'garbage'  includes 
any  or  all  of  the  following: 

"(a)  Garbage. 
"(b)  Swill. 
"(c)  Refuse. 
"(d)  Cans. 
"(e)  Bottles. 
"(f)  Paper. 
i         "(g)  Vegetable  matter. 

"(h)  Carcass  of  any  dead  animal. 

"(i)  Offal  from  any  slaughterpen  or  butcher  shop. 
"(j)  Trash. 
"(k)  Rubbish. 

"(1)  Abandoned  and  unidentifiable  vehicles  or 
vehicle  bodies. 

"(m)  Abandoned  iceboxes  and  refrigerators." 

Said  sections  in  general  cover  the  same  matter  as  is  referred  to 
in  Section  374b  of  the  Penal  Code  (supra).   Both  sections  provide 
that  their  violation  is  a  misdemeanor  without  specifically 
specifying  the  punishment  for  their  violation.   Therefore,  the 
punishment  for  a  violation  of  both  Sections  374b  of  the  Penal 
Code  and  4476  of  the  Health  and  Safety  Code  is  governed  by  the 
provisions  of  Section  19  of  the  Penal  Code  which  provides: 

"Except  in  cases  where  a  different  punishment  is 
prescribed  by  any  law  of  this  State,  every  offense 
!     declared  to  be  a  misdemeanor  is  punishable  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or 
by  fine  not  exceeding  five  hundred  dollars,  or  by  both." 

On  the  other  hand,  the  punishment  for  the  violation  of  Section  35(a) 
of  the  Police  Code  is  contained  in  Section  37  of  that  code  which 
provides: 

"Any  person  who  shall  violate  any  of  the  provisions 
of  Sections  33  to  36,  inclusive,  of  this  Article,  shall 
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or  upon  any  private  property  into  or  upon  v/hich  the 
public  is  admitted  by  easement,  license  or  otherwise, 
is  guilty  of  a  misdemeanor. " 

"Garbage"  is  defined  in  Section  4475  of  the  Health  and  Safety 
Code  as  follows: 

I 

"Garbage"  is  defined  in  Section  4475  of  the  Health  and 
Safety  Code  as  follows: 

"As  used  in  this  article,  'garbage'  includes 
any  or  all  of  the  following: 

"(a)  Garbage. 
"(b)  Swill. 
"(c)  Refuse. 
"(d)  Cans. 
"(e)  Bottles. 
"(f)  Paper. 

'[(g)  Vegetable  matter. 
"(h)  Carcass  of  any  dead  animal. 

■'(i)  Offal  from  any  slaughterpen  or  butcher  shop. 
"(j)  Trash. 
"(k)  Rubbish. 

"(1)  Abandoned  and  unidentifiable  vehicles  or 
vehicle  bodies. 

"(m)  Abandoned  iceboxes  and  refrigerators." 

Said  sections  in  general  cover  the  same  matter  as  is  referred  to 
in  Section  374b  of  the  Penal  Code  (supra).   Both  sections  provide 
that  their  violation  is  a  misdemeanor  without  specifically 
specifying  the  punishment  for  their  violation.   Therefore,  the 
punishment  for  a  violation  of  both  Sections  374b  of  the  Penal 
Code  and  4476  of  the  Health  and  Safety  Code  is  governed  by  the 
provisions  of  Section  19  of  the  Penal  Code  which  provides: 

"Except  in  cases  v;here  a  different  punishment  is 
prescribed  by  any  law  of  this  State,  every  offense 
declared  to  be  a  misdemeanor  is  punishable  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or 
by  fine  not  exceeding  five  hundred  dollars,  or  by  both." 

On  the  other  hand,  the  punishment  for  the  violation  of  Section  35(a) 
of  the  Police  Code  is  contained  in  Section  37  of  that  code  which 
provides: 

"Any  person  who  shall  violate  any  of  the  provisions 
of  Sections  33  to  36,  inclusive,  of  this  Article,  shall 
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be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less 
than  Five  ($5.00)  Dollars  nor  more  than  One  Hundred 
($100.00)  Dollars,  or  by  imprisonment  in  the  County 
Jail  for  not  more  than  six  (6)  months,  or  by  both 
such  fine  and  imprisonment." 

I'Thile  the  term  of  imprisonment  is  the  same  for  the  violation 
of  both  the  state  statutes  and  the  local  ordinance,  the  maximum 
fine  that  can  be  imposed  is  considerably  less  in  connection  with  the 
ordinance.   The  maximum  penalty  that  may  be  imposed  by  a  municipal- 
ity for  the  violation  of  an  ordinance  is  imprisormient  for  a  period 
not  exceeding  six  months  and  a  fine  of  not  more  than  $500.00  or 
both  (Govt.  Code  Sec.  36901). 

Rather  than  increase  the  penalties  for  a  violation  of 
Section  35(a)  of  the  Police  Code  to  the  maximum  authorized  by 
Section  36901  of  the  Government  Code  (supra) ,  it  is  suggested 
that  persons  who  illegally  use  street  cleaning  receptacles  be 
arrested  and  prosecuted  under  the  provisions  of  Sections  374b  of 
the  Penal  Code  or  4476  of  the  Health  and  Safety  Code.   Such  a 
procedure  would  forestall  a  defense  of  possible  pre-emption  by 
state  law  of  the  offense  denounced  in  Section  35(a)  of  the  Police 
Code  (In  re  Lane,  5C  C.2d  99;  In  re  Hubbard,  62  C.2d  119;  Galvin 
y.  Superior  Court,  70  A.C.  905)  and  vjould  also  allow  a  court  to 
impose  the  maximum  penalty  authorized  by  law  for  violation  of  a 
local  ordinance  although  the  conviction  was  of  a  state  statute 
covering  the  same  field. 

Very  truly  yours. 


^"^^  TKOMS  M.  O'CONNOR 

City  Attorney 


L.tter  Oi:inion  No.    69-79 


Aujust  4,   1969 


Mr.   E-obart  J.   Dolan 

Clarl:  of  'iha  Board  of  Supsrvlsors 

235  City  Hall 

San  Francisco,  California  •?/:102 

Subject:  Legality  of  Non-Police  Personnel 
Taking  Alcoholics  into  Custody 

Dear  Mr.  Dolan: 

You  have  asked  whether  it  would  be  legally  permissible 
under  existing  laws  to  smploy  the  services  of  non-police  personnel 
to  take  individuals  suffering  from  the  effects  of  alcoholism  into 
custod^^  and  to  arrange  for  their  subsequent  treatraent  under  properly 
cons  ti fated  authori  ty . 

Basically,  under  both  the  federal  and  state  constitutions 
a  person  is  entitled  to  be  free  from  personal  restraint  and  to 
ensage  in  any  activity  no":  unlawful.   (11  Cal.  Jur.  2d  595). 
Therefore,  unless  the  concuet  of  those  proposed  to  be  taken  into 
custody  is  unlawful,  they  may  not  be  restrained  in  either  their 
movement  or  activity. 

Hith  respect  to  persons  who  are  alcoholics,  taking  them 
into  custody  solely  because  they  are  alcoholics  would  be  constitu- 
tionally prohibited.  Hoxjever,  persons,  vrhether  alcoholics  or  not, 
may  be  arrested  and  taken  into  custody  for  public  drunkenness  in 
violation  of  statute  (Powell  v.  Texas,  20  R.Ec  2d  1254;  In  Re 
S£inks,  253  Cal,  App.  ScTT-^Oy:  TrTtTie  first  inscance  cited,  a 
person  would  be  punished  solely  for  his  status  as  an  alcoholic, 
while  in  the  latter  situation  a  person  would  be  held  liable  for 
his  conduct  for  being  drunk  in  a  public  place  on  a  particular 
occasion. 

Under  Penal  Code  Section  647(f)  a  person  is  guilty  of  a 
misdemeanor  if  he  is  found  in  a  public  place  under  the  influence 
of  intoxicating  liquor  in  such  a  condition  that  ^.e  is  unable  to 
exercise  care  for  iiis  oTiTn  safety  or  the  safety  of  others.  Thus, 
the  persons  that  may  be  taken  into  custody  would  be  only  those 
who  are  in  violation  of  Section  647(f). 
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The  persons  t^.tio  would  be  employed  to  ta'.'.e  those  in 
violation  of  Section  £A7(fN  into  custody  would  not  be  police 
officers  and  thus  would  not  have  the  powers  of  a  rsace  officer. 
They  V70uld  be  acting  as  private  citizens  insofar  as  their  power 
to  take  another  person  into  custody  is  concerned.   (See  People 
V.  Martin,  225  Cal.  Api:.  7.6   ^1,  04.) 

An  arrest  is  defined  by  statute  as  takin3  a  person  into 
custod3^  in  a  case  and  in  the  manner  authorized  by  law  (section 
834,  Penal  Code).   It  may  be  made  by  a  private  citizen  for  a 
public  offense  committed  or  attempted  in  his  presence  (section 
837,  Penal  Code)  and  who  thereafter  must,  without  unnecessary 
delay,  take  the  person  arrested  before  a  magistrate  or  deliver 
said  person  to  a  peace  officer  (section  847,  Penal  Code).  The 
peace  officer  then  must  either  take  the  arrested  person  before^ 
a  magistrate  or  release  the  person  if  the  arrest  vras  for  intoxi- 
cation and  no  further  proceedings  were  desirable  (section  849, 
Penal  Code) . 

You  are  advised,  therefore,  that  persons  other  than 
police  officers  may  be  employed  to  take  those  w\o  are  intoxicated 
in  Dublic  in  violation  of  section  647(f)  of  the  Penal  Code  into 
custody,  T-Tith  the  duty  to  immediately  turn  the  arrested  person 
over  to  a  peace  officer  or  magistrate. 

Very  truly  yours. 


EAB  THOl^S  M.    O'GONI^IOR 

City  Attorney 


Letter  Opinion  No.  69-80 


August  14,  1969 


Mr,  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervi.sors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Juriscicrion  of  Board  of  Supervisors 
to  IJaive  Tax  Bond  for  Proposed 
Condominium  Subdivision  Owned  li3^ 
Federal  Housing  Administration 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  the  authority  of  the  Board  of  Supervisors  zo   xjaive  a  bond 
requirement  of  the  Subdivision  Map  Act  when  a  presently  existing 
building  is  to  be  converted  into  a  condominium. 

You  are  advised  that  because  the  property  is  presently 
OT'jned  by  the  Federal  Housing  Administration,  an  agency  of  the 
United  States  Government,  the  requirement  for  posting  of  a  bond 
is  not  applicable.   The  Board  of  Supervisors  has  the  authority 
to  a-prove  the  proposed  Subdivision  Map  converting  the  presently 
existing  premise  at  120'^  Sllis  Street  into  a  condominium  as 
provided  for  under  the  applicable  sections  of  state  law. 

A  draft  of  legislation  which  would  accomplish  this 
waiver  together  with  the  proposed  Subdivision  Map  is  enclosed 
for  your  consideration. 

Very  truly  yours. 


^^^  THOMAS  M.    O'COIMOR 

City  Attorney 


Letter  Opinion  No.  69-81 


Au3ust  21,  1969 


Mr.  Robert  J.  Dolan 

Clark  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Relationship  of  the  San  Francisco 
Pounc',  the  Dead  Animal  Servic3, 
anc  the  Animal  License  Collection 

Dear  Mr.  Dolan: 

This  is  in  repl^'  to  your  letter  of  August  6,  1969,  wherein 
you  requested  my  opinion  with  regard  to  the  follovring  cuestions: 

1.  Wliat  is  the  relationship,  if  any,  betr^raen  the 
above  mentioned  operations? 

2.  May  the  City  proparl^'  reouire  the  ^oundlcaeper 
to  pay  the  Icennelmen  prevailing  wages  as 
established  pursuant  to  Section  151.3  o.l   the 
San  Francisco  Charter? 

3.  Gould  the  City  establish  a  board  or  commission 
to  act  as  a  sur\/eillance  officer  over  the 
activities  of  the  public  pound? 

San  Francisco's  public  pound  was  established  pursuant  to 
Orc'inance  No.  11.141.   The  authority  for  such  act:: on  on  !:he  part 
of  the  Board  of  Supervisors  was  Section  8,  Chapter  II  of  the  then 
existing  Gliarter. 

The  San  Francisco  Society  for  the  Prevention  of  Cruelty 
to  Animals  (SFSPCA)  is  designated  the  official  City  Poundkeeper 
by  virtue  of  Section  15.9  of  the  San  Francisco  Adinj.nistrative  Code 
wh5-c'i  states,  in  part,  as  follows: 

"The  San  Francisco  Society  for  the  Prevention 
of  Cruelty  to  Animals,  ...  is  hereby  appointed 
Poundheeper  of  the  City  and  County  and  as  sue a 
Poundkeeper  it  shall  have  charge  of  the  public 
pound. " 


i 


i 
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The  duties  and  obligations  of  the  Poundheeper  are  found 
in  Sections  43,  44  and  45  of  Fart  II,  Chapter  V  of  the  San  Fran- 
cisco Municipal  Code. 

The  SPCA  Hospital  is  a  part  of  the  entity  which  operates 
the  pound  and  the  veterinarians  and  other  employees  of  the  hospital 
are  Iiired  by  and  under  the  control  of  the  Poundkeeper. 

The  Dead  Animal  Service  is  an  operation  whose  m.anagement 
has  no  connection  with  the  SFGA  or  the  Poundkeeper.  The  contract 
to  provide  pick  up  and  removal  of  dead  animals  from  streets,  public 
places  and  private  places  in  San  Francisco  was  avjarded  to  the 
Animal  Specialty  &  Control  Co.,  927  Victoria  Drive,  Arcadia,  Cali- 
fornia. The  contract  provides  that  the  service  shall  remove  dead 
animals  from  the  San  Francisco  Pound  when  requested  to  do  so. 
Other  than  picking  up  and  disposing  of  dead  aniiaals  from  the  Pound, 
the  Dead  Animal  Service  has  no  association  with  the  San  Francisco 
SPCA.   The  Animal  Specialty  G:   Control  Co.  entered  into  a  contract 
agreement  only  with  the  City  and  County  of  San  Francisco  to  perform 
the  above  functions. 

Section  215  of  Part  HI  of  the  San  Francisco  Municipal 
Code  requires  that: 

"Every  person  owning,  keeping  or  having  control  of 
any  dog  mthin  the  City  and  County  of  San  Francisco 
shall  pay  an  aniraal  license  fee  of  $4.00  for  each 
dog  so  owned,  kept  or  controlled." 

The  Tax  Collector  is  charged  with  the  responsibility  of 
accepting  the  license  fees  and  issuance  of  metal  tags  for  the  dogs 
so  registered.   The  mone^'  received  from  the  purchase  of  these 
licenses  is  then  deposited  5.n  and  becomes  a  part  of  the  General 
Fund . 

A  licensing  fee  is  also  collected  by  the  Tax  Collector 
from  kennel  ovmers  in  the  City  and  County  of  San  Francisco  (Sec. 
221  of  Part  III  of  the  San  Francisco  Municipal  Code.  After  issu- 
ance of  the  kennel  license,  the  fee  charged  also  becomes  part  of 
the  General  Fund. 

It  is  evident  fror.-.  the  foregoing  that  tae  above  mentioned 
enti-ies  deal  to  some  extent  VTith  the  same  subject  matter.  How- 
ever, it  is  also  apparent  t'.^at  these  organizations  are  separate 
and  perfona  a  distinct  function. 

Th«  SFSPCA  is  -h.e  City's  official  Poundkeeper  (Section 
15. C  Administrative  Core).   It  is  charged  ^rith  the  task  of  operat- 
in-'  the  public  pound.   In  camming  out  tois  ocl3.3atxon  tae  SFo.oA 
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estsbllshed  the  SPCA  Iiospi::al  and  provides  the  n3cessary  veteri- 
narians and  other  employees  to  provide  for  its  operation. 

The  Dead  Animal  Service  is  a  service  provided  the  City 
and  County  pursuant  to  a  vrritten  contract  entered  into  between 
the  Animal  Specialty  &  Control  Co.  and  the  City  and  County  of  San 
Francisco.  Other  than  picking  up  dead  animals  from  the  Public 
Pound,  as  provided  for  in  the  contract,  it  has  no  apparent  con- 
nection XTith  the  SFSPCA. 

Finally,  the  Ta:c  Collector  is  charged  xrith  the  duty  of 
collecting  license  fees  for  dogs  owned  and  kennels  operated  within 
the  City  and  County  of  San  Francisco.  The  money  thus  collected 
is  not  turned  over  to  the  SFSPCA  or  set  aside  in  a  special  account 
but  rather  it  is  deposited  in  the  General  Fund. 

The  second  question  presented  is  whether  or  not  the  City 
could  properly  require  the  Poundkeeper  to  pay  wages  to  the  kennel- 
men  commensurate  V7ith  those  established  under  salary  standardiza- 
tion procedures  for  City  employees  working  in  sirailar  types  of  jobs. 

Pursuant  to  Section  151  of  the  San  Francisco  Charter  the 
Board  of  Supervisors  has  the  duty  to  fix  wages  and  compensation 
for  all  officers  and  employees  of  the  City  and  County  in  all  cases 
where  corapensation  is  paid  by  the  City  and  County. 

The  Poundkeeper  is  not  "paid"  by  the  City  and  County  of 
San  Francisco.  He  may  pay  liimself  monthly  up  to  1/12 th  of  the 
appropriation  that  the  Board  of  Supervisors  annually  sets  aside 
for  the  operation  of  the  Public  Pound.  (Section  ^oCh),  Part  III, 
Chapter  V  of  the  San  Francisco  Municipal  Code.) 

The  Poundkeeper  may  at  any  time  and  at_:-j-.s  o^^   expense 
appoint  as  many  deputy  Doundkeepers  as  he  may  require  to  aoequately 
discharge  his  duties.   "(Section  46(e),  Part  II,  Chapter  V  of  t'.ie 
San  Francisco  Municipal  Code.) 

Since  the  Poundkeeper  is  not  on  the  City  and  County  pay- 
roll and  the  deputy  poundkeepers  are  hired  and  z&^.d   by  the  San 
Fran'^isco  Society  for  the  Prevention  of  Cruelty  to  Animals,  taey 
do  not  come  within  the  sco^^e  of  the  City's  Salar;^  Standardization 
Ordinance  and  the  salaries  in  question  cannot  oe  ::?.xed  by  said 
ordinance  under  the  present  legislation. 

-rt  would  be  proper  for  the  Board  of  Supervisors  to  work 
out  an  agreement  with  tlie   SFSPCA  x^hereby  the  latter  would  agree 
to  pay  the  prevailing  wage  rate  to  the  deputy  pounc.ceepers . 
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The  last  inquir3'  presented  concerns  iiae  procedures  for  tas 
establislirnent  of  a  board  or  commission  to  act  in  ilie  capacity  of 
surveillance  officer  over  'z'.ie   Public  Pound. 

Section  9  of  ilie  San  Francisco  Charier  provides  in  part: 

"The  Board  of  Supervisors  may,  by  orcinance,  confer 
on  an3^  officer,  board  or  commission  such  other:  and  addi- 
tional powers  as  the  board  may  deem  advisable." 

Section  9  of  the  Charter  also  provides  that: 

•'The  powers  of  the  Cit^'  and  County  .  .  .  shall  be  vested 
in  the  board  of  supervisors  and  shall  be  e::ercised  as 
provided  in  this  charter." 

Accordingly,  the  Board  of  Supervisors  could  create  a 
commission  to  act  in  surveillance  over  the  Public  Pound  under  the 
latter  cited  power,  or  under  the  former  cited  power,  additional 
powers  and  duties  on  an  ejcisting  board,  commission  or  officer. 

In  connection  xd.th  the  inquiry  above  relating  to  the 
appointment  of  a  commission  or  toard  to  act  as  sur^/eillance  officer 
it  was  also  asked  wliat  obligation,  if  any,  the  City  would  assum.e 
if  we  accept  an  offer  of  free  secretarial  service  for  said  commis- 
sion if  it  were  established. 

The  matter  should  be  referred  to  Civil  Gervice  for  review 
and  then  the  Board  of  Super /is or s  could  provide  for  the  use  of 
voluntary  secretarial  service.  However,  after  volunteers  begin 
worhing  for  a  City  board  or  commission  the  prolilem  arises  as  to 
the  City's  liability  for  injury  to  them  or  injury'  or  damage  done 
to  others  by  these  volunteers.   (See  Opinion  No.  1A44,  June  0, 
1^5:,  and  Opdnion  No.  1A57,  August  24,  1950.;   Provision  should   ^ 
be  made  to  insure  adecuate  protection  of  volunteers  and  the  City  s 
interests. 

Very  truly  yours. 


jjgjj  THOMAS  K.    O'COmiOR 

City  Attorney 


Letter  Opinion  No.   59-82 


kuycst  25,   IS 69 


Mr.   R.   Spaiicer  Steela 

Zonin3  Acministrator 

10?  Larkin  Street 

San  FranclGco,  California  74102 

Subject:  Au "'.lori ■:3'  of  the  City  anc'  Gov.niy  of 
San  Francisco  to  Zone  Proper ry  Under 
Juric:"ict:ion  of  the  Port  Commission 

Dear  Mr.  Steele: 

This  is  in  response  :o  your  request  for  an  opinion  as  to 
whet'ier,  and  to  what  extant,  the  zoning  powers  of  the  City  and 
County  of  San  Francisco  are  applicable  to  properties  under  the 
jurisdiction  of  the  San  Francisco  Port  Commission, 

The  deterraination  of  this  question  must  be  made  within 
the  purview  of  the  provisions  of  Chapter  1333  of  the  Statutes  of 
irSC  providing  for  the  transfer  of  the  Port  to  the  City  and  County 
in  trust  for  the  purposes  of  commerce  and  navigation.  Sections 
48.2  and  43.3  of  the  Charter  vesting  exclusive  pov;ers  in  the  Fort 
Commission  with  relation  to  the  management  and  control  of  the 
Port,  and  the  agreement  which  was  entered  into  between  the  City 
and  County  and  the  State  of  California  specified  as  a  condition 
of  the  transfer  in  Chapter  1333  of  the  Statutes  of  196C. 

Based  upon  an  analysis  of  these  laws  and  'z':ie   agreement, 
it  is  my  conclusion  that  the  exercise  of  the  City's  zoning  powers 
with  relation  to  properties  under  the  jurisdiction  of  the  Port 
Commission  is  not,  per  se,  prohibited  but  that  sv.ci   powers  may  not 
be  exercised  in  a  manner  that  would  impair,  interfere  or  otherr/ise 
conflict  trith  the  excliisive  powers  of  control  and  management  of 
the  operation  of  the  Fort  for  the  purposes  of  commerce  and  navi- 
gation vested  in  the  Fort  Cournission  under  the  provisions  of 
Sections  43.2  and  48.3  of  the  Charter.   In  the  event  of  any  such 
conflict,  zhe   general  sonin'j;  povrers  of  the  Cit^'  would  have  to 
yield  to  the  specific  and  exclusive  Charter  powers  granted  to  the 
Port  Commission  for  sv-ch  purposes,  as  well  as  to  the  terms  of  the 
underlying  trust  under  which  the  properties  have  been  conveyed  to 
the  City  and  County  for  the  pv.rposes  of  commerce  and  navigation 
by  the  provisions  of  Chapter' 1333  of  the  Statutes  of  1968. 
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With  reference  to  property  not  reauired  for  the  purposes 
of  commerce  and  navigation.  Section  48.3(6)  of  the  Charter  pro- 
vides that  "if  the  port  commission  of  the  City  and  County  of  San 
Francisco  determines  that  any  portion  of  the  transferred  lands  is 
not  required  for  the  foregoing  uses  described  in  this  section, 
such  lease  or  leases,  franchises,  permits,  licenses  and  privileges 
may  be  for  the  purposes  of  such  development  and  use  as  the  com- 
mission finds  VTill  yield  maximum  profits  to  be  used  by  the  com- 
mission in  the  furtherance  of  commerce  and  navigation;  ..." 
The  foregoing  language  is  substantially  contained  in  Section  3000 
(d)  of  the  Harbors  and  Navigation  Code  which  was  in  effect  at  the 
time  the  Port  was  transferred  to  the  City,  and  Section  3000.7  of 
the  same  Code  authorized  the  exercise  of  the  City's  zoning  powers 
with  reference  to  these  properties  with  the  qualification  that 
they  should  "permit  the  authority  to  use  the  property  so  as  to 
yield  maximum  profits  consistent  with  the  pattern  of  land  uses  in 
the  vicinity  of  the  land  so  zoned." 

In  the  laws  which  provided  for  the  transition  of  the 
Port  from  the  State  to  City  ownership,  there  is  no  evidence  of  an 
intent  to  effect  a  change  in  the  above  mentioned  basic  zoning 
concepts  expressed  in  Section  3000.7  of  the  Harbors  and  Navigation 
Coda  and  it  is  my  opinion  that  these  concepts  are  implicit  in  the 
above  quoted  language  of  Section  48.3(6)  of  the  Charter.  Accord- 
ingly, it  is  my  conclusion  tliat  properties  under  the  jurisdiction 
of  the  Port  Commission  not  required  for  the  purposes  of  commerce 
and  navigation  are  subject  to  the  zoning  powers  of  the  City  and 
County  but  that  such  power  is  to  be  exercised  in  a  manner  that 
will  permit  the  Port  Commission  to  use  the  property  so  as  to  yield 
maximum  profits  consistent  VTith  the  pattern  of  land  uses  in  the 
vicinity  of  the  land  zoned. 

Very  truly  yours, 


RAK  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-83 


Au3ust  25,  1959 


Mr.  Robert;  J.  Dolan 

Clerl:  of  the   Board  of  Guoervisors 

23J  City  Hall 

San  Francisco,  California  S'AIOJ 

Subject:  Aut;aorif:y  of  Board  of  Supervisors 
to  Prescind  Resolution  Ordering  the 
Vacation  of  a  Portion  of  Lyon  Street 
Nortaerly  of  Marina  Boulevard 

Bear  Fir.  Dolan: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
the  authority  of  the  Board  of  Supervisors  to  rescind  a  resolution 
orcering  the  vacation  of  a  portion  of  Lyon  Street  northerly  of 
Marina  Boulevard. 

The  legal  basis  for  the  Board  of  Supervisors  ordering 
the  vacation  of  a  street  or  a  portion  thereof  is  found  in  the 
folloiTin^  provisions  of  laxj.   Section  107  of  the  Charter  of  San 
Francisco  provides  in  part  ac  follows: 

"Ilhere  a  procedure  for  the  exercisin3  of  any 
rights  and  powers  belonging  to  a  city,  or  a  county, 
or  a  city  and  county,  relative  to  .  .  .  vacating, 
paving,  repaving  or  otl:erwise  improving  streets  and 
Iiighways  ...  is  provided  by  statute  of  the  State 
of  California,  such  procedure  shall  control  and  be 
followed,  unless  a  different  procedure  is  provided 
in  or  under  authority  of  this  charter  or  by  ordinance 
continued  by  this  charter  or  any  such  ord5-nance  here- 
after amended  or  by  ordinance  passed  by  the  board 
of  supervisors,  ..." 

The  Board  of  Supervisors  has  not  adopted  a  street  vacation 
ord5.nance  and  therefore  any  proposed  street  vacatioii  is  accom- 
plished under  the  provisions  of  the  Streets  and  "lighways  Code  be- 
ginning V7i th  Section  o3?0  thereof  and  ending  vjith  Section  8374. 


Latter  Oriinion  No.  69-83 


Mr.  Robari  J.  Dolan  -  2  -  August  25,  1969 


Section  8327.  provides  that  before  the  vacation  of  any 
street  or  part  thereof  is  ordered,  the  Board  of  Supervisors  shall 
pasc  a  resolution  declaring  its  intention  to  do  so  and  the  resolu- 
tion shall  further  fix  a  time  and  place  for  hearins  all  persons 
int ares ted  in  or  objecting  to  the  proposed  vacation.  The  section 
provides  further  that  viotices  of  the  street  vacation  shall  be 
posted  conspicuously  along  tJ.e  line  of  the  street  or  part  thereof 
proposed  to   be  vacated.   Section  8323  of  the  Streets  and  High- 
wa3's  Code  provides  as  follows: 

^'The  city  council  shall,  on  the  day  fixed  for  the 
hearing,  or  on  the  day  to  which  the  hearing  is  post- 
poned or  continued,  hear  the  evidence  offered  by  any 
person  interested.  If  the  city  council  fJLnds,  from 
all  the  evidence  submitted,  that  any  street  or  part 
thereof,  describee  in  the  ordinance  or  resolution  of 
intention,  is  unnecessary  for  present  or  prospective 
public  street  purposes,  the  city  council  may  make  its 
order  vacating  such  street  or  part  thereof.' 

In  the  case  of  Loma  Vista  Investm.antj,  Inc.  v.  Roman 
Catholic  Archbishop  of  Los "Th^re le s ,  a  Corpora trJon  S^eJ  15cJ~Cal . 
SpTr.'TcPilJ,  53-64,  the  court  aeld  as  foTlov7s: 

'The  vacation  of  a  street,  when  duly  effected,  results 
not  only  in  the  relinruishment  of  the  public  easement 
bu-:  also  involves  a  physical  closing  which  entitles  the 
owner  of  the  fee  of  the  land  to  take  full  arid  complete 
control  of  it;  title  to  the  land  previously  subject  to 
the  public  easement  reverts  to  the  owner  free  of  the 
nublic  easement  for  street  purposes.   (25  Gal.  Jur.  2d 
35,  0177.)" 

Under  the  analysis  of  the  above  quoted  case  it  is  clear 
that  when  the  resolution  ordering  the  vacation  of  a  portion  of 
Lyon  Street  was  adopted  by  f.e  Board  of  Supervisors,  its  act  was 
final  and  the  street  area  now  stands  vacated.   A  resolution  re- 
scind5.n3  the  previously  adopted  resolution  vjould  le  a  nullity. 

Very  truly  yours, 


RAK  THOMAS  M.    O'COMTOR 

City  Attorney 


Letter  Opinion  No.  55-84 


September  3,  1565 


Mr.  S.  Myron  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  54102 

Re:   Port  Commission  Jurisdiction-- 
Perraits  for  Construction  Work 

Dear  Mr.  Tatarian: 

This  replies  to  your  letter  asking  these  questions 
relative  to  permits  for  construction  work  in  the  area  under  the 
Port  Commission's  jurisdiction: 

1.  V/hat  is  the  extent  of  the  Port's  jurisdiction 
insofar  as  the  characteristics  of  those  areas 
over  which  thay  have  sole  control? 

2.  VJhere  the  Port  Commission  leases  land  to  private 
owner  or  user  for  such  purposes  as  a  restaurant, 
retail  business,  erection  of  signs,  or  construction 
of  storage  facilities  other  than  those  involved  in 
subsequent  transfer  to  a  ship,  and  other  similar 
non-Port  purposes,  do  the  City  building  ordinances 
apply;  and,  if  so,  does  it  require  enforcement  by 
the  Department  of  Public  Works? 

3.  Where  the  Port  does  work  or  where  work  is  done  on 
Port  related  facilities  and  assuming  that  the  juris- 
diction of  that  particular  facility  is  under  the 
Port  Commission,  what  codes  apply  to  that  construc- 
tion, and  how  are  these  enforced? 

4.  Who  has  jurisdiction  and  responsibility  for  vacant 
or  condemned  properties  in  the  Port  area,  and  how 
are  we  to  proceed  in  the  event  said  properties  are 
the  Port's  jurisdiction? 


1 
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In  connection  with  question  3  your  letter  states,  "all 
"^^ncies  or  quasi-"'        .      - 
City  ordinances. 

Answer  to  Question  1: 


other  City  agencies  or  quasi-City  agencies  conform  to  the  require- 
ments of  all  City  ordinances." 


in  general  the  Port  Comraission's  jurisdiction  over  the 
area  involved  (described  in  H.  &  N.  C.  G1770)  is  extensive  and 
exclusive.  Charter  §48,2  provides: 

"All  the  powers  and  duties  incident  to  the  manage- 
ment, government,  control  and  administration  of  said 
harbor  and  all  properties  and  utilities  used  in  connec- 
tion therev;ith,  shall  be  vested  in  the  Port  Commission 
of  the  City  and  County  of  San  Francisco." 

Section  3  of  Stats.  1958,  ch.  1333  (the  Burton  Act), 
refers  to  the  complete  authority  of  the  city  and  county,  "through 
a  Harbor  Commission,"  to  regulate  and  control  the  harbor.  The 
caption  of  Section  VII  of  the  "agreement  relating  to  transfer  of 
the  Port  of  San  Francisco  from  the  State  of  California  to  the  City 
and  County  of  San  Francisco"  refers  to  the  Port  Commission's 
administration  and  control  of  the  transferred  property  as  an 
"autonomous  operation." 

These  provisions  mean  that,  within  the  Port  area  (I-I.  & 
N.  C,  51770),  all  powers  of  "management,  government,  control  and 
administration"  of  construction  work  are  vested  in  the  Port  Com- 
mission, not  in  the  Board  of  Supervisors  or  in  the  Department  of 
Public  Works  acting  under  authority  of  the  Board  of  Supervisors, 

In  my  letter  to  you  of  Janviary  17,  1959,  relative  to  the 
application  of  various  city  construction  ordinances  to  structures 
within  the  boundaries  of  the  Port  Authority,  I  advised  that,  save 
where  land  will  be  rented  for  uses  othar  than  Port  uses,  as,  for 
e^cample,  in  the  case  of  the  proposed  development  of  the  North 
Waterfront  Associ.ates, 

"...  permits  should  not  be  required  by  your  depart- 
ment and  you  should  not  engage  in  code  enforcement  in 
the  area  governed  by  the  Port  Commission.   This  is  the 
situation  which  has  prevailed  in  the  past  and,  in  my 
opinion,  nothing  in  the  agreement  or  legislation  per- 
taining to  the  transfer  was  intended  to  change  it." 
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Answer  to  Question  2; 

No.  These  leases  are  not  deemed  by  the  Port  Commission 
to  be  for  "non-Port  purposes."  It  considers  them  an  important 
part  of  the  commerce  (business)  of  the  Port.   In  view  of  the  fact 
that  all  powers  incident  to  management,  government,  control  and 
administration  of  all  properties  used  in  connection  with  the  har- 
bor are  intended  to  be  vested  in  the  Commission,  it  must  be 
allowed  wide  discretion  in  determining  what  are,  and  what  are  not, 
"non-Port  purposes."  In  view  of  this,  and  since,  traditionally, 
your  department  has  not  enforced  city  building  ordinances  in  the 
case  of  leases  for  such  purpose,  it  should  not  do  so  now. 

Answer  to  Question  3 ; 

The  construction  codes  which  the  Port  Commission  desires 
to  apply  are  enforced  by  the  Port  Commission. 

Answer  to  Question  4 : 

(a)  The  Port  Commission  has  the  jurisdiction  and 
responsibility. 

(b)  Your  department  should  not  proceed. 

Very  truly  yours , 


GEB  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  G9-85 


September  4,  1969 


Art  Commission 

1S5  Grove  Street 

San  Francisco,  California  94102 

Attention:  Mr,  Martin  Snipper 
Executive  Director 


Subject:  Authority  of  Art  Commission  over 
Port  Commission  Property 


Gentlemen: 


This  refers  to  your  request  for  an  opinion  as  to  whether 
and  to  what  extent  Charter  Section  46  is  applicable  to  the  prop- 
erties under  the  jurisdiction  of  the  San  Francisco  Port  Commission. 

Section  46  provides  that  Art  Commission  approval  is 
required  with  respect  to  the  design  of  "buildings,  bridges,  via- 
ducts, elevated  ways,  approaches,  gates,  fences,  lamps  and  other 
structures  erected  or  to  be  erected  upon  land  belonging  to  the 
city  and  county,  and  concerning  arches,  bridges,  structures  and 
approaches  which  are  the  property  of  any  corporation  or  private 
individual  and  shall  extend  over  or  upon  any  street,  avenue,  high- 
way, park  or  public  place  belonging  to  the  city  and  county." 

The  question  must  be  determined  in  light  of  the  provi- 
sions of  Chapter  1333  of  the  Statutes  of  1968  which  provides  for 
the  transfer  of  the  Port  to  the  city  and  county  in  trust  for  the 
purposes  of  commerce  and  navigation.  Charter  Sections  48.2  and 
48,3  vesting  exclusive  powers  in  the  Port  Commission  with  relation 
to  the  management  and  control  of  the  Port,  and  the  agreement  which 
was  entered  into  between  the  city  and  county  and  the  State  of 
California  specified  as  a  condition  of  the  transfer  in  Chapter  1333 
of  the  Statutes  of  1963. 

Based  upon  an  analysis  of  these  laws  and  the  agreement, 
it  is  my  conclusion  that  the  exercise  of  the  powers  of  the  City  s 


Letter  Opinion  No.  69-85 
Art  Commission  2  September  4,  1969 


Art  Commission  with  relation  to  properties  under  the  jurisdiction 
of  the  Port  Commission  is  limited  by  the  exclusive  powers  of  the 
Port  Commission  to  control  and  manage  the  operation  of  the  Port 
for  the  purposes  of  commerce  and  navigation. 

Under  the  provisions  of  Section  48.2  and  Section  48.3 
of  the  Charter  and  the  terms  of  the  underlying  trust  under  which 
the  properties  have  been  conveyed  for  the  purposes  of  commerce 
and  navigation  by  the  provisions  of  Chapter  1333  of  the  Statutes 
of  1SG8,  it  is  my  opinion  that  the  powers  of  the  Art  Commission 
under  Section  46  do  not  extend  to  properties  which  are  required 
by  the  Port  Commission  for  the  purposes  of  commerce  and  naviga- 
tion and  the  Port  Commission  is  not  obliged  to  obtain  the  consent 
of  the  Art  Commission  for  the  erection  of  the  buildings  and  other 
structures  mentioned  in  Section  46  with  respect  to  the  use  of  the 
property  for  these  purposes. 

With  respect  to  property  under  the  jurisdiction  of  the 
Port  Commission  which  is  not  required  for  the  purposes  of  com- 
merce and  navigation,  Section  48.3(6)  provides  that  "if  the  Port 
Commission  of  the  City  and  County  of  San  Francisco  determines 
that  any  portion  of  the  transferred  lands  ±3   not  required  for  the 
foregoing  uses  described  in  this  section,  such  lease  or  leases, 
franchises,  permits,  licenses  and  privileges  may  be  for  the  pur- 
poses of  such  development  and  use  as  the  commission  finds  will 
yield  maximum  profits  to  be  used  by  the  commission  for  the  further- 
ance of  commerce  and  navigation."  It  is  my  opinion  that  the 
jurisdiction  of  the  Art  Commission  is  applicable  to  buildings  and 
other  structures  erected  on  Port  property  pursuant  to  the  exercise 
of  the  powers  contained  in  Section  48.3(6). 

Section  46  also  provides  for  the  voluntary  submission 
of  "plans  and  designs"  of  buildings  to  the  Art  Commission  for 
"advice  and  suggestion  ...  in  relation  to  beautification."  The 
Port  Commission  may  desire  to  submit  plans  and  designs  for  build- 
ings or  structures  which  are  not  covered  by  Section  48.3(6)  to  the 
Art  Commission  for  its  advice  and  suggestions;  however,  such  sub- 
mission is  not  mandatory. 


You  are  so  advised. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-86 


September  5,  1S69 


Thomas  J.  Cahill 

Chief  of  Police 

Kail  of  Justice 

G50  Bryant  Street 

San  Francisco,  California  94103 

Attention:  Mr.  Alfred  G.  Arnaud 

Assistant  Deputy  Chief 

Subject:   Validity  of  Section  5  of  Charter  and 
Rule  2.113  of  Police  Department  re 
Patrolman  Running  for  Member  of  Fire 
Board  in  Movato 
Your  File  No.  L-94 

Dear  Chief  Cahill: 

This  is  in  reply  to  your  recent  letter  questioning  the 
validity  of  Section  5  of  the  Charter  of  the  City  and  County  of 
San  Francisco  and  Rule  2.113  of  the  Rules  and  Procedures  of  the 
San  Francisco  Police  Department  insofar  as  they  apply  to  a  member 
of  the  San  Francisco  Police  Department  who  wishes  to  seek  an  elec- 
tive office.   You  have  advised  that  the  member  in  question  resides 
in  Novato  and  wishes  to  place  his  name  on  the  November  4,  19G9, 
ballot  for  a  position  on  the  Novato  Fire  Board.   It  is  m^^  under- 
standing that  the  Novato  Fire  Board  meets  twice  monthly  and  that 
the  member's  participation  would  occur  only   during  off-dutj'  hours. 

As  a  point  of  reference,  Rule  2.112  and  the  applicable 
portion  of  Section  5  of  the  Charter  are  set  forth  immediately 
below: 

"2.113.   Shall  not  actively  participate  in  politics 
relative  to  the  election  or  appointment  of  public 
officials.   Neither  shall  he  take  active  part  in  such 
political  campaigns  or  in  soliciting  votes  or  in  levy- 
ing, contributing  or  soliciting  funds  or  support  for 
the  purpose  of  favoring  or  hindering  the  appointment 
or  election  of  candidates  for  public  office." 
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"Section  5,  Any  appointive  officer  or  employee 
of  the  city  and  county  who  shall  become  a  candidate 
for  election  by  the  people  to  any  public  office  shall 
automatically  forfeit  such  city  and  county  office  or 
position." 

The  initial  question  is  whether  these  prohibitions 
against  political  participation  are  reasonable  and  necessary  for 
the  preservation  of  the  honor  and  efficiency  of  the  public 
service. 

"The  freedom,  of  the  individual  to  participate  in 
political  activity  is  a  fundamental  principle  of  a 
democratic  society  and  is  the  premise  upon  which  our 
form  of  government  is  based.   Our  state  Constitution 
declares,  'All  political  power  is  inherent  in  the 
people'  (Const.,  art,  I,  G2,  and  the  First  Amendment 
of  the  federal  Constitution  establishes  the  right  of 
every  citizen  to  engage  in  political  expression  and 
association.   (See  Hew  York  Times  Co.  v.  Sullivan  (1964) 
376  U.S.  254  [84  S.Ct.  710,  720-721,  II  L.ed.2d  686]; 
Sweezy  v.  State  of  New  Hampshire  (1C57)  354  U.S.  234, 
250  et  seq.  [77  S.Ct.  120T,  1  L.ed.2d  1311,  1324  et 
seq.].)   In  this  state  both  statutes  and  judicial  deci- 
sions have  recognized  the  fundamental  right  of  citizens 
generall^*^  not  only  to  vote  but  also  to  hold  office 
(Gov.  Code,  CC274,  275;  Garter  v.  Commission  on  Quali- 
fications  of  Judicial  Appointments  (l'>39)  14  Gal. 2d 
179,  1C2  [C3  P. 2d  140];  I>eopie~vTyaGhington  (1859)  36 
Gal.  658,  662),  and  the  fundamental  right  of  employees 
in  general  to  engage  in  political  activity  without 
interference  by  employers  (Lab.  Code,  [.1101;  Lockheed 
Aircraft  Corp.  v.  Superior  Court  (1946)  28  Gal. 2d  481, 
486  [171  P. 2d  21,  1^6  A.L.R.  yOi])." 

Fort  V.  Civil  Service  Commission  (1964) , 
61  G.2d  331,  334-5. 

The  Fort  case,  supra,  is  one  of  several  recent  cases 
which  have  discussed  the  invasion  of  constitutional  rights  of 
public  employees  by  the  public  employer  as  a  condition  of  employ- 
ment.  In  Letter  Opinion  No.  68-28  of  this  office,  April  9,  1968, 
I  stated: 

"...  In  Fort  V.  Civil  Service  Commission  (1964) 
61  Gal. 2d  331,  an  Alameda  County  Charter  provision 
provided  that  no  officer  or  employee  shall  take  part 
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in  any  political  campaign  or  election  under  penalty 
of  removal  from  office.   The  plaintiff,  a  county 
employee,  became  chairman  of  a  speakers'  bureau  for 
a  committee  to  reelect  the  state  governor  and  under 
the  Charter  provision  he  was  dismissed  from  county 
service.   The  court  applied  a  principle  enunciated 
in  several  U.  S.  Supreme  Court  cases  that  First 
Amendment  rights  may  not  be  curtailed  by  the  public 
employer  unless  there  is  a  'compelling'  interest  in 
limiting  those  rights. (Sherbert  v.  Verner,  374  U.S. 
393;  Gibson  v.  Florida  Legislative  Investigation  Com. 
(196 3),  372  U.S.  539;  N.A.A.C.F.  v.  Button.  371  U.S. 
415;  Bates  V.  City  of  Little~RocLc,  301  U.S".  515.) 
Further,  if  a  compelling  interest  to  restrict  consti- 
tutional rights  does  exist,  the  restriction  must  be 
drawn  with  narrow  specificity  (Talley  v.  State  of 
California  (1960)  362  U.S.  60;  VJollam  v.  City  ol:'~Falm 
Springs  (1963) ,  59  Cal.2d  276).  The  Fort  case  recog- 
nizes that  there  does  exist  a  need  to  limit  some 
constitutional  rights  such  as,  for  example,  a  pro- 
scription of  political  activities  during  those  hours 
in  which  the  employee  is  discharging  the  duties  of 
his  position.   Hov/ever,  the  court  states  at  page  338: 

"'  .  .  .  the  more  remote  the  connection  between  a 
particular  activity  and  the  performance  of  official 
duty  the  more  difficult  it  is  to  justify  restriction 
on  the  ground  that  there  is  a  compelling  public  need 
to  protect  the  efficiency  and  integrity  of  the  public 
service. '" 

Charter  Section  5  was  expressly  considered  and  held  to 
be  unconstitutional  in  Kinnear  v.  City  and  Count^^  °^.^?"  Francisco 
(1964),  61  C.2d  341,  involving  a  deputy  in  the  sheritt's  depart- 
ment  who  filed  a  declaration  of  candidacy  for  election  to  the 
office  of  sheriff.   The  court  stated,  at  page  343,  that  Charter 
Section  5  related  "...  to  all  public  offices,  whether  they  be 
partisan  or  nonpartisan  in  character  and  whether  they  be  San 
Francisco  offices  or  national  or  state  offices.   San  Francisco  has 
not  .  .  .  shown  a  compelling  need  to  restrict  the  fundamental 
right  involved  on  such  a  sv^eeping  scale."  Further,  the  court 
pointed  out  that  state  legislation  enacted  in  1963  regulating 
political  activities  by  local  public  employees  and  applicable  to 
San  Francisco  has  not  restricted  in  any  way  the  right  to  run  for 
office.   (See  Gov.  Code,  G.:.3201-3206.)  Although  the  court 
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suggested  that  Charter  Section  5  could  be  constitutionally  rewrit- 
ten, no  such  revision  has  occurred. 

The  constitutionality  of  Police  Department  Rule  2.113 
was  considered  by  this  office  in  Letter  Opinion  No.  6S-30,  Febru- 
ary 27,  1969,  a  copy  of  which  is  attached  for  your  information. 
My  opinion  then  and  now  is  that  Rule  2.113  is  too  broad  and  all- 
encompassing  to  stand  the  test  of  being  a  constitutional  rule. 

Further,  there  does  not  appear  to  be  any  conflict  of 
interest  prohibited  by  Charter  Section  222  between  the  particular 
elective  office  in  Novate  and  employment  as  a  member  of  the  San 
Francisco  Police  Department. 

Therefore,  I  am  of  the  opinion  that  the  police  officer 
in  question  may  legally  place  his  name  on  the  November  4,  1969, 
ballot  for  a  position  as  a  member  of  the  Nova to  Fire  Board. 

Very  truly  yours , 


GEK  THOMAS   M.    O'COtlWOR 

City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Attention:   Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Subject:   Meaning  of  Phrase  "Regular  Full-Time 
Permanent  Employees"  as  Used  in 
Salary  Standardization  Ordinance 
Section  IV(j) 

Gentlemen: 

This  is  in  response  to  your  letter  of  August  12,  1969,  in 
which  you  inquire  as  to  a  legal  definition  of  the  term  "regular 
full-time  permanent  employee  and  whether  employees  under  temporary 
certification  and  limited  tenure  certification  may  be  included. 

Pursuant  to  the  administrative  provisions  of  the  salary 
standardization  ordinance  (Section  IV(j)),  additional  compensation 
of  $15,00  per  month  may  be  granted  to  regular  full-time  permanent 
employees  who  are  required,  on  a  regular  basis,  to  translate  to  and 
from  a  foreign  language,  subject  to  submission  by  the  department  of 
the  need  for  such  special  service  and  approval  by  the  Civil  Service 
Commission. 

You  state  that  a  request  has  been  received  from  a  number 
of  temporary  employees  asking  that  the  Commission  interpret  the 
ordinance  to  include  employees  under  temporary  certification.  Your 
letter  further  states  that  in  accordance  with  past  practice  and  the 
general  Rules  of  the  Commission  a  regular  full-time  permanent 
employee  is  one  who  has  been  duly  appointed  from  a  regular  civil 
service  eligible  list  and  has  completed  the  probationary  period. 

The  term  "regular  full-time  permanent  employee"  is  not 
defined  in  the  Charter,  the  Civil  Service  Rules  or  in  the  adminis- 
trative provisions  of  the  Salary  Standardization  Ordinance.   It 
would  appear  that  such  an  employee  must  be  defined  to  be  one  who 
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receives  a  regular  full-time  permanent  appointment. 

Charter  Section  148  deals  with  requisition,  certification 
and  appointment  of  employees.  This  section  provides  that  the  Civil 
Service  Commission  shall  determine  whether  the  position  is  temporary, 
seasonal  or  permanent.   If  the  position  is  declared  permanent  by 
the  Civil  Service  Commission,  Section  148  then  provides  for  a  pro- 
bationary period.   Section  148  then  concludes  with  the  following 
language; 

"Immediately  prior  to  the  expiration  of  the  pro- 
bationary period  the  appointing  officer  shall  report  to 
the  civil  service  commission  as  to  the  competence  of  the 
probationer  for  the  position,  and  if  competent,  shall 
recommend  permanent  appointment."   (Emphasis  added.) 

In  addition,  Rule  46  of  the  Rules  of  the  Civil  Service 
Commission  defines  "permanent  appointment"  as  follows: 

"Unless  otherwise  described  or  defined  in  any  rule, 
the  term  'permanent  appointment,'  whGn  used  in  these 
rules,  shall  mean  an  appointment  in  which  the  probationary 
period  has  been  completed," 

A  permanent  employee,  therefore,  is  one  appointed  pursuant 
to  Charter  Section  148,  i.e,,  from  a  lict  of  eligibles;  the  Civil 
Service  Commission  has  determined  and  declared  the  position  to  be 
permanent;  and  the  probationary  period  successfully  completed, 

A  permanent  appointment  under  Section  148  is  distinguished 
from  a  limited  tenure  appointment  under  Charter  Section  145,1  and 
an  emergency  appointment  under  Charter  Section  149,   Section  145.1 
states:   "Persons  serving  under  limited  tenure  appointments  as  in 
this  section  provided  shall  by  reason  of  such  service  acquire  no 
right  or  preference  to  permanent  civil  service  status  as  defined 
elsewhere  in  this  charter  or  by  rule  of  the  civil  service  commission 
which  is  conferred  upon  persons  completing  probationary  appointments 
made  from  lists  of  eligibles  established  through  the  re;?,ular  exami- 
nation procedures  provided  in  Section  145  of  the  charter. 
(Emphasis  added,)   Charter  Section  145  provides  the  lists  of  eli- 
gibles from  which  appointments  are  made  under  Section  148.   Section 
149  provides  for  temporary  appointments  when  no  list  of  eligibles 
exists  or  immediate  service  is  required  pending  the  certification 
of  an  employee  from  the  list  of  eligibles. 


phrase   "reg 


The   use  of  the  words   "regular"  and    "full-time"  in  the 
igular  Tull-time   permanent  employee"  are   qualifying  to 
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"permanent  employee"  as  defined  supra. 

In  my  opinion,  the  use  of  the  term  "regular"  was  intended 
to  further  insure  that  the  permanent  employee  is  one  who  qualified 
for  an  eligible  list  under  Section  145  and  was  appointed  under 
Section  148,   Note  the  use  of  the  word  "regular"  (Section  145.1, 
supra)  in  referring  to  lists  of  eligibles  under  Section  145,  The 
use  of  the  word  "regular"  is  redundant  but  it  does  add  further 
assurance  that  a  permanent  employee  is  one  appointed  from  a  list  of 
eligibles  pursuant  to  Section  148, 

The  use  of  the  term  "full-time"  is  defined  in  Rules  16, 
17,  17A  and  17B  of  the  Rules  of  the  Civil  Service  Commission, 
These  rules  are  self-explanatory, 

I  am  of  the  opinion  that  the  phrase  "regular  full-time 
permanent  employee"  is  one  who  has  been  appointed  to  a  full-time 
position  from  a  list  of  eligibles  and  has  completed  his  proba- 
tionary period.   Employees  under  temporary  certification  and  limited 
tenure  certification  are  therefore  not  included. 

Very  truly  yours. 


TAT  THOMAS   M.    O'CONNOR 

City  Attorney 


•^ 
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Mr.  Robert  J.  Dolan 

Clerl:  of  the  Board  of  Su-ervisors 

235  City  Kail 

San  Francisco,  California  9A192 

Subject:   Autliority  of  Board  of  Supervisors 

Approvin3  By-Laws  and  Legislation-- 
Moc'el  Cities  Program 

Dear  lir.  Colan: 

This  is  in  response  to  your  reouast  for  an  opinion  as  to 
whether  or  not  approval  of  fcy-laws  and  enactment  of  enabling  legis- 
lation for  execution  of  a  contract  \n.th   Mission  Model  Neighborhood 
Corporation,  a  nonprofit  corporation,  would  be  in  legal  conforrrity 
wL'zh   the  provisions  of  the  Charter  of  the  Cit^r  anc  County  of  San 
Francisco.   Attached  to  your  letter  are  copies  of  the  by-laws  of 
a  nonprofit  corporation  and  the  proposed  resolution  which  would 
apr. rove  these  by-laws. 

Pursuant  to  Resolution  No.  377-68  the  Board  of  Supervisors 
apiproved  a  request  to  the  United  States  Departren :  of  Housing  and 
Urban  Development  recuesting  financial  assistance  to  plan  and 
develop  a  comprehensive  City  Dem.onstration  Program  in  the  Mission 
area.  By   Resolution  No.  57'':-69  the  Board  of  Supervisors  authorized 
the  Mayor  to  execute  a  contract  with  the  Mousing  and  Urban  Develop- 
ment Department  of  the  United  States  of  America  whereby  the  federal 
agency  would  make  a  grant  of  financial  assistance  to  the  City  and 
County  of  San  Francisco  to  establish  two  m^odel  neighborhood  areas -- 
one  for  the  Bayvi'ex'7-nunters  Point  area  and  one  for  the  Mission  area. 
Under  the  applicable  provisions  of  federal  lax^,  a  model  neighbor- 
hood r-lanning  study  for  the  Mission  area  cannot  proceed  unless  the 
Board  of  Supervisors  has  approved  the  City  demonstration  area. 

The  proposed  by-laws  attached  to  your  letter  provide  for 
a  neighborhood  development  corporation  xd.th  a  board  of  directors, 
officers,  a  neighborhood  advisor^'  council,  and  provide  in  Section 
VI  that  the  model  neighborhood  agenc)^  must  coordinate  vTith  the 
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Micsion  Coalition  Organization, 
f  ollov7s : 


Section  1  of  Fart  VI  provides  as 


''Section  1.   Review  of  Prograip.   Upon  covrpletion 
of  the  Mission  District  ModeT  Cities  Comprehensive 
Demonstration  Progran^  the  Mission  Coalition  Organiza- 
tion shall  review  all  parts  of  the  said  ?ro3ram  and 
shall,  within  talr'cy    (?'^)  days  of  its  receipt  thereof 
recoDxaend  to  the  corporation  such  changes,  if  an^^,  as 
it  may  deem  necessary  for  the  best  interests  of  the 
coiTinunity.   If,  at  tlie  expiration  of  said  thirty  (30) 
da^?^  period,  any  olsagreement  exists  betx-reen  the  cor- 
poration and  the  Mission  Coalition  Organization  as  to 
any  portion  or  aspect  of  the  Prograai,  the  corporation 
and  the  Mission  Coalition  shall  explore  possibilities 
for  agreement  thereon.   If  at  the  end  of  fifteen  (15) 
daj^s,  commencing  at  the  end  of  said  tliirty  (3?)  day 
period,  the  Mission  Coalition  Organization  continues 
to  object  to  any  specific  portion  or  portions  of  the 
Program,  then  such  portion  or  portions  shall  be  deleted 
from  the  Program,  and  the  remainder  of  the  Program  shall 
be  submitted  by  the  corporation  to  the  Soarc  of  Super- 
visors of  the  City  and  County  of  San  Francisco." 

Section  1  provides  generally  that  upon  completion  of  the 
Mission  District  Model  Cities  Comprehensive  Demonstration  Program 
the  Mission  Coalition  must  review  all  parts  of  the  program  and  if 
it  fails  to  approve  the  program,  the  portions  not  approved  by  the 
Mission  Coalition  shall  not  Le  submitted  to  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  for  approval. 

The  contract  between  the  United  States  Departm.ent  of 
Housing  and  Urban  Development  and  the  City  and  Co^Jinty  of  San  Fran- 
cisco provides  in  Section  7.Z7.   thereof  that  the  agency,  i.e.,  the 
City  and  County  of  San  Francisco,  vrill  undertake  the  planning^ 
activities  ^n.th  its  OT^m  staff  or  by  contracting  xr.th  other  public 
bodies  or  !:rivate  contractors.   No  moneys  from,  the  planning  grant 
can  be  disbursed  by  the  City  to  a  private  contractor  except  pur-^ 
suant  to  a  written  contract.  Any  contract  entered  into  by  the  City 
and  County  of  San  Francisco  must  contain  the  Department  of  Housing 
and  Urban  Development  regulations  for  contract  services. 

One  of  the  provisions  of  the  regulations  incorporated 
in  such  a  contract  is  the  recuirement  that  all  of  the  reports, 
inforraation,  data,  etc.,  prepared  by  a  contractor  cannot  be  made 
available  to  any  individual  or  organization  vrithout  the  prior 
written  approval  of  the  City  and  County  of  San  Francisco.   Section 
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1  o::  Arviicle  VI  of  the  proposad  by-laws  should  specifically  contain 
approval  by  the  City  ihat  all  of  the  reports,  Inforrtiation  and  data 
prepared  by  the  Model  He:.3aborhood  Corporation  can  be  reviewed  by 
the  Missio-n  Coalition  Organisation.   This  should  be  done  in  order  to 
cor.iply  VTlth  the  requireu'.ents  of  the  Housing  and  Urban  De«7elopr.ent 
re^^-ilations . 

Section  7   of  Article  VI  of  the  by-laws  provides  as  follows: 

'Section  2.   Federally  Aided  Pro.-^rar-G.  All  plans, 
contracts,  or  proposaTs  ror  programs  m  the  Mission 
District  Model  Cities  Area  which  are  assisted  by  Federal 
grant-in-aid  funds  and  mil  be  used  in  computing  the 
amount  of  the  Supplemental  Grant  must  be  submitted  to 
the  corporation  and  'c^.'^   Mission  Coalition  Organization, 
and  m.ust  be  approved  by  each  of  them  before  submission 
to  the  Board  of  Stipervisors  of  the  City  and  County  of 
San  Francisco  for  its  approval,  and  the  failure  of 
either  the  corporation  or  the  Mission  Coalition  Organi- 
zation to  so  approve  shall  preclude  such  submission. 
The  corporation  nay  enter  into  contracts  with  the 
Mission  Coalition  Organisation  and  the  Cit3^  to  give 
effect  to  this  provis5.on.  ' 

The  above  provision  which  would  have  to  be  carried  forvrard 
in  any  contract  entered  into  betvjeen  the  Cit^'  and  the  Mission  Model 
Neighborhood  Corporation  in  effect  grants  a  veto  power  to  the  cor- 
poration and  a  third  party  organization  which  is  not  a  signatory  to 
the  contract.   This  provision  could  not  be  agreed  to  by  the  Board 
of  Supervisors  as  it  is  be^^ond  the  pov'er  of  the  Board  under  City's 
Charter  to  give  effect  to  such  a  provision.   Section  9  of  City's 
Charter  pro^iides  in  effect  that  except  for  the  power  reserved  ?.n 
the  people  and  those  powers  specifically  delegated  to  officials, 
boards  and  commissions,  all  residuary  power  is  vested  in  the  Board 
of  Su.pervisors.   Further,  Section  9  provides  in  part  as  follows: 

■'The  board  of  supervisors  miay,  by  ordinance,  confer 
on  any  officer,  board  or  commission  such  other  and  addi- 
tional powers  as  the  board  may  deem,  advisable.'' 

The  functions  and  responsibility  of  government  cannot  be 
delegated  to  private  individuals  or  entities,  but  must  be  carried 
out  by  the  elected  representatives  as  provided  for  in  the  Charter, 
(See  Taxing  Factors  v.  County  of  Marin,  20  Cal.  App .  2d  79.) 

It  is   a   fundanen:a?.   irule  of  charter  cor.struction   that   the 
c':..ar:ers  under  California  law  are  not  charters   of  delegated  povjer; 
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rather  a  charter  is  a  limitation  upon  the  povjer  of  the  city  to 
enact  legislation,   (See  West  Coast  Advertisin.'^  Co.  v.  San  Francisco 
(193?),  14  Cal.  2d  516.)  " 

Section  2  of  Article  VI  of  the  proposed  by-laws  and  Sec- 
tion 5  of  the  proposed  resolution  contains  language  so  broad  that 
it  X'7ould  appear  to  cover  the  entire  spectrum  of  federal  grants-in- 
aic  prograras  for  which  the  City  and  County  of  San  Francisco  might 
be  eligible.   Since  the  functions  and  responsibility  of  government 
cannot  be  delegated  to  private  individuals  or  entities,  this  lan- 
guage as  presentl^^  written  V70uld  be  beyond  the  aixthority  of  the 
Board  of  Supervisors  to  approve  as  to  the  by-laws,  and  beyond  the 
authority  of  the  Board  of  Supervisors  to  adopt  as  pertains  to 
Section  5  of  the  proposed  resolution. 

Very  trul^^  yours, 


RAK 


THOMAS  M.  O'COI^OR 
City  Attorney 
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Miss  Miriam  E.  Wolff 

Chief  Counsel,  Port  of  San  Frat^cisco 

Ferry  Building 

San  Francisco,  California  94111 

Subject:   Public  Agency  Statement 

Dear  Miss  Wolff: 

It  is  the  opinion  of  this  office  that  the  San  Francisco 
Port  Commission  is  not  required  to  file  a  public  agency  statem.ent 
pursuant  to  Section  5305  of  the  Government  Code. 

There  is  no  statute  or  other  law  which  establishes  the 
Port  as  an  independent  public  entity  separate  from  the  City  and 
County  of  San  Francisco.   Section  48.2  of  the  Charter,  pursuant  to 
which  the  Port  was  acquired  by  San  Francisco,  places  full  juris- 
dictional responsibility  for  the  Port  in  the  City   and  County  of 
San  Francisco: 

"The  City  and  County  of  San  Francisco  shall  accept 
the   transfer  and  assume  jurisdiction  and  control  of  the 
harbor  of  San  Francisco  and  the  facilities  thereof  in 
accordance  with  the  terms  and  conditions  of  Statutes 
19SS,  ch.  1333.'= 

The  Port  has  a  legal  position  similar  to  other  departments 
and  commissions  of  the  City  and  County  of  San  Fraincisco,  none  of 
which  file  rosters  with  the  Secretary  of  State  for  purposes  of 
satisfying  the  Tort  Claims  Act.   Such  commissions  and  departments 
are  in  law  immune  frori^.  liability  on  the  basis  that  they  are  sub- 
divisions of  the  municipality  and  not  separate  corporate  entities, 
(Eroi'Tnlee  v.  Dalton  Board  of  Water  Commission,  1  S.E.  2d   599; 
Glenson,  Clowe  and  Van  Dine  v.  Andriano,  99  C.A.    607;  Tanner  v. 
Best,  40  C.A.  2d  442;  TTzar  v.  Estate  of  Lazar,  208  C.A.  2d  554.) 

Very  truly  yourc, 

HDP  THOMAS  M.  O'COWiTOR 

City  Attorney 
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October  8,  1969 


Alfrad  G.  Arnaud 

Assistant  Deputy  Chief  of  Police 

Hall  of  Justice 

050  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Auctioneer's  Permit  --  Residence 

Requirenent  of  Agent  of  Corporation 

r 
Dear  Deputy  Chief  Arnaud: 

Reference  is  raade  to  your  letter  of  August  1,  1969, 
asking  whether  a  corporation  which  can  show  residency  in  San 
Francisco  satisfies  the  requirements  of  Section  1250a  of  the 
Police  Code,  without  any  shovjing  of  personal  residence  in 
San  Francisco  by  the  applying  corporate  officer  or  agent. 

The  Police  Departm.ent ' s  practice  of  requiring  the 
saomng  of  personal  residence  under  Section  1253a  by  an  officer 
or  ageitt  of  the  applicant  corporation  vaas  considered  in  Letter 
No.  63-6  of  the  City  Attorney,  dated  April  8,  ir53,  and  therein 
found  to  be  valid  and  constitutional. 

Accordingly,  you  are  advised  that  such  a  practice 
still  appears  valid  and  is  the  proper  and  legal  method  for  a 
corporation's  qualification  for  an  auctioneer's  permit  under 
the  provisions  of  Sections  1243-1266  of  the  Police  Code, 

Very  truly  yours. 


HDP  THOMAS  M.  O'CONIIOR 

City  Attorney 
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Mr.  S.  M.  Tatarian 

Director  of  Public  Worhs 

Room  260,  City  Hall 

San  Francisco,  California  94102 

Re:  Must  Public  Works  Accept  the  Board  of 
Permit  Appeals '  Decision  at  3071^ 
California  Street 

Dear  Mr.  Tatarian: 

This  is  in  reply  to  jrour  letter  wherein  you  requested 
my  opinion  as  to  whether  or  not  the  Department  of  Public  VJor!:s 
must  comply  xrjith  the  Board  of  Permit  Appeals'  decision  and  issue 
a  building  permit  for  the  above  mentioned  address. 

Many  of  the  alleged  violations  of  the  San  Francisco 
Rousing  Code  or  other  applicable  codes  and  ordinances  at  the 
above  address  depend  upon  the  date  or  dates  x/hen  the  building 
was  converted  to  its  present  use. 

It  is  evidently  the  position  of  the  building  ovmer 
that  the  building  was  converted  to  its  present  use  at  a  time 
which  would  make  the  code  sections  in  question  inapplicable; 
it  is  the  position  of  the  Department  of  Public  VJorks  that  the 
conversion  of  the  building  took  place  at  a  date  when  the  code 
provisions  would  apply. 

The  building  permit  application  XNras  denied  because  the^ 
ovmer  refused  to  stipulate  to  the  correction  of  conditions  which 
he  believed  did  not  apply  to  his  structure  because  of  the  date 
of  conversion  to  its  present  use. 

Hearing  the  natter  on  appeal,  the  Board  of  Permit 
Appeals  determined  that  the  structure  in  question  was  converted 
to  its  present  use  at  least  as  early  as  ICAO.   This  decision 
was  based  upon  the  affidavit  of  Nathaniel  Harvey  who  had  been 
XTorhing  around  the  structure  since  that  date. 


i 
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The  Department  of  Public  Works  has  applications  on 
file  which  indicate  that  as  recently  as  1967  the  same  ovmer  has 
cascribed  his  structure's  use  as  contrary  to  that  indicated  in 
the  affidavit  of  Mr.  Karve^^.   (Inspection  report  of  William  Sheehy 
dated  May  26,  1969,  paragraph  15.) 

The  Board  of  Permit  Appeals  was  inform.ed  by  your  depart- 
m.ent's  letter  of  June  1?,  19c9,  that  no  permits  were  on  file  to 
convert  this  structure  from  its  original  use  as  a  two-unit 
dwelling  to  its  present  use  as  a  three-unit  building  but  evidently 
no  mention  was^made  of  the  fact  that  the  owner  him^self ,  in  his 
1^67  building  pertnit  applications,  referred  to  the  structure  in 
question  as  a  two-unit  dwelling.   It  should  be  pointed  out,  though, 
that  in  the  application  for  a  building  perm.it  which  is  the  sub- 
ject of  this  appeal,  the  owner  does  refer  to  his  structure  as 
being  presently  used  as  a  three -unit  dwelling.   (Application  for 
Building  Permit  dated  December  4,  1968.) 

Section  39  of  the  Charter  of  the  City  and  County  of 
San  Francisco  states  that  the  Board  of  Permit  Appeals  m>ay,  after 
hear5-ng  a  matter,  "concur  in  the  action  of  the  departm.ent  author- 
ised to  issue  such  license  or  permit,  or,  by  the  vote  of  four 
m.em.bers,  may  overrule  the  action  of  such  department  and  order 
the  permit  or  license  be  granted  or  refused.'' 

Pursuant  to  this  section,  the  Board  of  Permit  Appeals 
reviewed  the  matter  and  found  there  was  sufficient  evidence  to 
support  a  finding  that  the  structure  in  question  was  converted 
to  its  present  use  at  least  back  to  the  year  IT^O.  Therefore, 
A-rticle  7,  Section  701  of  the  San  Francisco  Mousing  Code  would 
be  applicable  and  the  one-hour  fire  protective  materials  recuire- 
ment  X'jould  not  apply  to  this  structure. 

This  is  within  the  discretion  of  the  Board  of  Permit 
Appeals.   In  Lindell  Co.  vs.  Board  of  Permit  Appeals,  23  Cal.?.d 
302,  the  court  stated: 

".  .  .  the  Doard  of  Permit  Appeals,  :aT/ested  by 
Charter  provision  and  related  municipal  ordinances 
with  complete  power  to  hear  and  deterr-ine  t.i3_ entire 
controversy ,  was  free  to  drav7  its  ovtci   cjjn^lusigns 
from,  conflicting j3vidence  before  it  and,  in  ine 
exercise  of  its  independent  judgm.ent  in  ::he  vratter, 
affirm  or  overrvile  the  action  of  the  Central  Permit 
Bureau."   (P.  315-  emphasis  added.) 


Leiitar  Ocinion  No.  69-91 


Mr.  S.  M.  Tatarian  -  3  -  October  3,  l?o: 


This  being  C'-is  finding  of  the  Board,  the  only  remaining 
violations  in  the  Building  Inspection  Report  of  October  4,  IS 33, 
are  -he  lack  of  a  sprinkler  system  along  the  passageway  to  the 
basement  apartment  and  the  need  for  a  handrail  on  the  front 
stairrra}'.   The  former  TJas  stipulated  to  in  the  Foard's  order  of 
June  ?.3,  1969,  and  the  latter  was  an  agreeable  condition  in  the 
building  oiTne^r's  application  for  a  building  cermit  on  December  4, 
r  oo. 

Since  the  appropriate  time  for  requesting  a  rehearing 
of  this  matter  before  the  Board  of  Permit  Appeals  has  passed, 
it  is  py  opinion  that  in  this  case  the  building  permit  should 
be  issued  in  accordance  x\7ith  the  order  of  the  Hoard  of  PeirT;^it 
Appeals. 

Very  truly  yours , 


j^j^  THOMAS  M.  O'COraiOR 

City  Attorney 


Latter  Opinion  No.  6''-9?. 


October  8,  1969 


Mr.  Robert  J.  Dolan 

Clsr'-'.  of  the  Board  of  Supervisors 

235   City  Hall 

San  Francisco,  California  9A102 

Subject:  Legislation  Requiring  the  Mayor  and 
the  Chief  Administrative  Officer  to 
Conduct  Neighborhood  Meetings 

Dear  Mr.  Dolan: 

In  your  letter  of  August  20,  1969,  yo';.  stated  that 
Supervisor  Ronald  Pelosi  had  requested  that  this  office  draft 
legislation,  possibly  amendatory  to  the  San  Francisco  Adminis- 
trative Code,  which  would  require  the  Mayor  and  ihe  Chief 
Adroinistrative  Officer  or  their  representatives  to  conduct 
neighborhood  meetings  for  the  purpose  of  informing  the  citizenry 
about  major  developments  instituted  by  the  City  and  County 
governraent . 

It  is  my  opinion  that  any  legislation  which  would 
require  the  Mayor  and  the  Chief  Administrative  Officer  to  con- 
duct such  meetings  xwuld  constitute  an  interference  by  the 
Board  in  administrative  matters  and  would  be  contrary  to  the 
provisions  of  Section  22  of  the  San  Francisco  Charter. 

Section  22  provides  in  part  as  follows: 

''Neither  the  board  of  supervisors,  nor  its  con- 
m.ittees,  nor  any  of  its  m.embers  shall  dictate,  suggest 
or  interfere  with  appointments,  promotions,  compensa- 
tions, disciplinary  actions,  contracts,  requisitions 
for  purchases  or  other  administrative  recorT^.endations 
or  actions  of  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.   The 
board  of  supervisors,  and  each  board  or  commi.ssion 
relative  to  the  affairs  of  its  own  department,  shall 
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deal  mth  adrainistrafrive  matterc  onl^i'  in  the  manner 
provided  by  this  charter,  and  any  dictation,  sugges- 
tions or  interference  herein  prohibited  on  the  part 
of  any  supervisor  or  member  of  a  board  or  copinission 
shall  constitute  official  misconduct  ....'' 

A  comprehensive  treatment  of  the  purport  and  effect  of 
Charter  Section  22  may  he   found  in  Opinion  Wo".  908,  addressed  ::o 
your  Board,  dated  December  ?.,  1954.   Certa5.n  observations  made 
therein  are  of  value  in  resolving  the  present  issue.  Hence,  I 
quote  therefrom,  as  follows,  regarding  Section  22: 

'"As  indicated  in  the  language  of  Section  22,  certain 
proscriptions  are  therej.n  expressed  against  'inter- 
ference' by  the  Board  of  Supervisors  in  administrative 
m-atters,  control  over  which  is  reposed  by  the  Charter 
in  other  officers,  boards  or  commissions.  ■   (i:age  2) 

''Preliminarily,  and  by  way  of  pinpointing  the  purport 
of  Section  22,  it  should  be  noted  that  the  S3ction  is 
threaded  throughout  with  the  thought  that  the  Charter- 
prescribed  division  of  powers  and  duties  is  to  be 
m^aintained  inviolate  against  encroachrient  by  inter- 
office or  inter-departmental  action.''   (page  3) 

"'Especially  m.anifest  5.n  Section  22  is  the  mandate  that 
there  be  a  constant  cleavage  between  the  repositories 
of  legislative  and  administrative  powers,  and  this  for 
the  purpose  of  divorcing  the  Board  of  Supervisors  from 
authority  to  administer  the  law  and  limiting  the  Board 
to  the  exercise  of  its  rower  to  create  the  law." 
(page  3) 

The  Charter  entrusted  to  the  Mayor  and  the  Chief  Adminis- 
trative Officer  a  large  and  important  class  of  duties,  but  the 
m.anner  of  performance  is  mainly  left  vdthin  their  sound  discretion, 

The  Mayor  and  the  Chief  Administrative  Officer,  in  their 
resTsective  capacities  as  chief  executive  officer  of  the  City^anc 
County  (Charter  Section  25),  and  as  the  officer  responsible  for 
the  administration  of  all  affairs  of  the  City  and  County  that  are 
placed  in  his  charge  (Charter  Section  60),  have  tie  discretionary 
power  to  conduct  such  m.eetings  if  they  should  deem  them  necessary 
and  in  the  public  interest. 

IThile  the  Board  of  Supervisors  could  confer  additional 
powers  on  the  Mayor  and  the  Chief  Administrative  Officer  (Charter 
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Section  9)  j  the  Charter  co3s  not  authorise  t'le  Board  of  Super- 
visors to  impose  additional  duties  of  the  nature  here  proposed. 

You  are  advised,  therefore,  that  for  the  above  stated 
reasons  such  proposed  legislation  is  contrary  to  the  provisions 
of  the  Charter  and  cannot  be  enacted. 


Very  truly  yours. 


WAB  THOMS  M.    O'CONNOR 

City  Attorney' 
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October  7,  1969 


Honorable  Terry  A.  Francois 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Procedure  Necessary  to  Create 
Department  of  Corrections  to 
Administer  County  Jails  and 
City  Prisons 

Dear  Supervisor  Francois : 

This  refers  to  your  request  for  an  opinion  concerning 
the  creation  of  a  Department  of  Corrections.  You  state  that  "A 
Report  on  the  San  Francisco  County  Jails  and  City  Prison,"  pre- 
pared by  the  San  Francisco  Committee  on  Crime,  includes  a 
recommendation  that  the  county  jails,  administered  by  the  sheriff, 
as  well  as  the  city  prison  under  jurisdiction  of  the  Police 
Department,  be  administered  by  a  new  department  of  custody  or  cor- 
rections. 

Section  8-1/2  of  Article  XI  of  the  Constitution  of  the 
State  of  California  grants  to  any  city  or  consolidated  city  and 
county  the  plenary  authority  to  provide  by  charter  for  "the  manner 
in  which,  the  method  by  which,  the  times  at  which,  and  the  terms 
for  which  the  several  county  and  municipal  officers  and  employees 
whose  compensation  is  paid  by  such  city  or  city  and  county, 
excepting  judges  of  the  superior  court,  shall  be  elected  or 
appointed,  and  for  their  recall  and  removal,  and  for  their  compen- 
sation, and  for  the  number  of  deputies,  clerks  and  other  employees 
that  each  shall  have.  .  ."  San  Francisco,  having  framed  its 
charter  under  Section  8  of  Article  XI,  has  the  authority  to  provide 
for  the  county  office  of  sheriff  in  its  charter.   Charter  Section 
32  provides  for  the  office  of  sheriff  as  an  elective  officer.   The 
sheriff  is  a  county  officer  pursuant  to  Government  Code  Section 
24000.   Charter  Section  18  provides  that  "Each  county  officer  shall 
have  all  the  powers  conferred  and  shall  discharge  all  the  duties 
imposed  by  general  laws  upon  said  officer  of  a  county  or  a  city 
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and  county  of  this  state,  and  shall  have  such  other  powers  and 
duties  as  in  this  charter  specifically  provided." 

The  sheriff  as  a  county  officer  has  powers  and  duties  con- 
ferred upon  him  by  state  law,  A  number  of  sections  in  the  state 
codes  specifically  designate  the  sheriff  as  the  sole  officer  to 
exercise  authority  and  charge  him  with  the  duties  and  responsibil- 
ities in  connection  with  prisoners  and  the  county  jail.   See 
Appendix  A  at  the  end  of  this  opinion  for  list  of  sections. 

It  is  clear  that  pursuant  to  the  State  Constitution,  San 
Francisco  has  provided  by  charter  that  the  sheriff  shall  have  the 
powers  and  duties  conferred  on  him  by  state  law,  which  includes 
the  charge  of  the  county  jail  system. 

In  1957  the  Legislature  enacted  Government  Code  Section 
23013  which  reads  as  follows : 

"§  23013.  Department  of  corrections;  establishment; 
jurisdiction;  joint  department  of  correc- 
txons  in  two  or  more  counties. 

"The  board  of  supervisors  of  any  county  may,  by 
resolution,  establish  a  department  of  corrections,  to 
be  headed  by  an  officer  appointed  b}^  the  board,  which 
shall  have  jurisdiction  over  all  county  functions, 
personnel,  and  facilities,  or  so  many  as  the  board 
names  in  its  resolution,  relating  to  institutional 
punishment,  care,  treatment,  and  rehabilitation  of 
prisoners,  including,  but  not  limited  to,  the  county 
jail  and  industrial  farm  and  road  camps,  their  func- 
tions and  personnel. 

"The  boards  of  supervisors  of  two  or  more  counties 
may,  by  agreement  and  the  enactment  of  ordinances  in 
conformity  thereto,  establish  a  joint  department  of 
corrections  to  serve  all  the  counties  included  in  the 
agreement,  to  be  headed  by  an  officer  appointed  by  the 
boards  jointly." 

The  questions  presented  are: 

1.   Does  Government  Code  Section  23013  authorize  the 
Board  of  Supervisors  to  divest  the  sheriff  of  his  functions,  powers, 
duties  and  responsibilities  with  respect  to  the  county  jail  and  the 
prisoners  therein  and  permit  the  Board  of  Supervisors  to  vest  them 
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in  a  director  of  a  department  of  corrections  who  would  operate  and 
manage  and  exercise  all  functions  with  respect  to  the  jails? 

or 

2.   Does  Government  Code  Section  23013  contemplate  the 
establishment  of  a  department  under  a  director  which  would  have 
the  power  to  supervise  and  control  the  institutional  punishment, 
care,  treatment  and  rehabilitation  of  prisoners  in  the  jail  which 
would  be  in  charge  of  the  sheriff  who  would  continue  to  operate 
and  manage  the  jail  but  be  subject  to  power  of  supervision  and 
control  of  the  department  of  corrections  and  its  director? 

It  is  my  opinion  that  the  answer  to  question  1  is  "no," 
and  the  answer  to  question  2  is  "yes." 

My  reasons  for  construing  Section  23013  in  the  more 
limited  manner  as  set  out  in  2  are  as  follows : 

1.  It  is  a  general  rule  of  construction  that  a  special 
statute  controls  a  general  statute  v;ithout  regard  to  the  dates  of 
their  passage  and  a  special  statute  relating  to  a  subject  is  not 
repealed  by  a  general  statute  on  the  subject  unless  the  intention 
of  the  Legislature  to  repeal  or  alter  the  special  stiitute  is  mani- 
fest.  Also,  statutes  must  receive  a  reasonable  and  commonsense 
construction.   Section  23013  does  not  specifically  provide  for  the 
divestiture  of  the  functions,  powers,  authorities,  responsibili- 
ties and  duties  of  the  sheriff  under  the  laws  cited  in  Appendix  A 
to  this  opinion  and  the  transfer  of  them  to  the  director  of  the 
department  of  corrections  and  it  is  not  reasonable  to  so  construe 
this  general  law  so  as  to  accomplish  this  result  when  no  mention 
is  made  of  the  sheriff  or  of  the  laws  providing  for  his  powers, 
duties,  responsibilities  and  liabilities  in  connection  with  the 
county  jails  and  the  section  is  placed  in  a  remote  part  of  the 
Government  Code  and  not  at  all  in  the  Penal  Code. 

2.  Legislative  enactments,  since  the  enactment  of  Section 
23013  of  the  Government  Code,  have  imposed  management  and  operation 
functions  and  responsibilities  on  the  sheriff  in  connection  with 
the  county  jails  and  have  made  no  exception  for  counties  which  may 
have  established  a  department  of  corrections,  thus  indicating  the 
legislative  contemplation  and  understanding  that  the  operation  and 
management  of  the  county  jails  remain  in  the  sheriff.   See,  for 
example.  Section  4020.4  of  the  Penal  Code  which  was  amended  in 
1969  to  make  it  a  mandatory  duty  on  the  sheriff  to  appoint  a  female 
deputy  sheriff  to  have  charge  of  female  prisoners  in  counties  with 
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a  population  above  275,000,  and  Section  4018.1  added  to  the  Penal 
Code  in  1969  providing  for  the  deduction  by  the  sheriff  of  5  days 
from  a  period  of  confinement  for  satisfactory  performance  of  labor 
assigned  by  the  sheriff. 

3.  The  word  "jurisdiction"  is  often  used  ambiguously  and 
the  limited  interpretation  of  the  word  is  more  reasonable  than  the 
broad  interpretation. 

4.  The  words  "institutional  punishment,  care,  treatment 
and  rehabilitation"  do  not  describe  all  the  functions  of  the 
sheriff  in  connection  with  the  county  jail  and  the  prisoners 
therein  such  as  custody,  detention  and  transfer  and  removal  of 
prisoners.   The  words  "institutional  punishment"  of  prisoners  refer 
to  discipline  administered  to  prisoners  within  the  prison  and  do 
not  import  the  idea  of  custody  and  detention.   It  is  to  be  noted 
that  the  word  "custody"  is  used  throughout  the  above  cited  laws. 
This  factor,  plus  the  fact  that  the  board  of  supervisors  may  act 

on  "so  many  as  the  board  names  in  its  resolution,"  indicates  a 
limited  interpretation.   If  operation  and  management  were  intended 
it  would  have  to  embrace  all  the  functions  in  the  jail.   The  sher- 
iff could  not  be  operating  and  managing  one  part  of  the  jail  and 
the  director  of  the  department  of  corrections  operating  and  manag- 
ing another  part. 

5.  Although  the  word  "functions"  imports  duties  and 
responsibilities  as  well  as  powers,  the  word  is  not  adequate  to 
impose  the  liabilities  on  a  director  of  a  department  of  corrections 
that  are  imposed  on  the  sheriff  in  his  operation  and  management  of 
the  jail  and  in  his  custody  and  control  of  the  prisoners  and  their 
property  under  the  laws  set  out  in  Appendix  A  to  this  opinion. 
Also,  the  statute  does  not  designate  the  director  as  a  county  offi- 
cer or  provide  that  he  post  a  bond. 

6.  The  sheriff  and  his  deputies  now  managing  and  operating 
the  jail  are  peace  officers.  The  director  and  any  persons  appointed 
by  him  would  not  be  peace  officers. 

7.  Inquiry  concerning  the  legislative  history  of  the  sec- 
tion has  not  produced  any  significant  evidence  of  intent.   However, 
at  the  same  session  of  the  Legislature  in  1957,  in  which  Section 
23013  was  enacted,  the  Legislature  enacted  Chapter  1.5,  Sections 
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county  jail  and  that  the  person  appointed  by  the  board  of  directors 
to  superintend  the  joint  county  jail  would  have  such  powers  and 
duties  as  the  sheriff  with  respect  to  county  jails  under  Chapter  1. 

Also,  when  the  State  Department  of  Corrections  was  created, 
Sections  5000  et  seq.  of  the  Penal  Code,  Section  5002  specifically 
provided  that  the  departmsnt  should  succeed  to  and  be  vested  with 
all  of  the  powers  and  duties  exercised  and  performed  by  the  then 
existing  departments,  boards,  commissions  and  officers  charged  with 
powers  and  responsibilities  relating  to  prisons  and  prisoners. 
Significantly,  with  reference  to  those  directly  in  charge  of  the 
prisons,  the  statute  provided  "The  powers  and  duties  of  wardens  of 
the  state  prisons  and  the  California  Institution  for  Men  presently 
or  hereafter  expressly  vested  by  law  in  them  shall  be  exercised  by 
them  but  such  exercise  shall  be  subject  to  the  supervision  and 
control  of  the  Director  of  Corrections."   (Section  5002(d).)   In 
the  absence  of  more  specific  language  in  Section  23013,  it  is  rea- 
sonable to  assume  that  the  section  was  enacted  with  the  intent  that 
the  county  department  of  corrections  operate  analogously  to  the 
State  Department  of  Corrections  as  far  as  operation  and  management 
of  the  jails  is  concerned,  and  thus.  Section  5002(d)  quoted  above 
directly  supports  the  limited  interpretation  of  Section  23013. 

8.  If  the  provisions  in  the  last  paragraph  of  Section 
23013  providing  for  an  intercounty  department  of  corrections  were 
construed  to  mean  the  operation  of  a  joint  county  jail,  this  provi- 
sion would  be  duplicative  of  Sections  4050  to  40&7  of  the  Penal 
Code  above  mentioned  providing  for  joint  county  jails  which  was 
enacted  at  the  same  session  of  the  Legislature.  Also,  detailed 
provisions  and  specifications  of  power  and  authority  where  opera- 
tion is  clearly  contemplated  as  it  is  in  the  provisions  of  Sections 
4050  to  4057  should  be  noted. 

9.  It  is  essential  to  due  process  that  the  commitment, 
confinement  and  custody  of  prisoners  be  made  in  the  manner  speci- 
fied by  law  and  the  authority  to  receive,  confine  and  have  custody 
of  prisoners  is  too  vital  a  power  to  be  premised  on  an  ambiguous 
statute  or  to  be  ascertained  by  implication. 

You  are  advised,  therefore,  that  the  sheriff  may  not  be 
divested  of  functions,  powers,  duties  and  responsibilities  with 
reference  to  the  county  jail,  but  that  the  Board  of  Supervisors 
can  establish  a  department  under  a  director  which  could  have  the 
power  to  supervise  and  control  "institutional  punishment,  care, 
treatment  and  rehabilitation"  of  prisoners  in  the  county  jail. 
The  sheriff  must  have  the  control  necessary  to  operate  and  manage 
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the  jail  under  the  laws  cited  in  Appendix  A.  which  set  forth  his 
duties,  rights  and  responsibilities.   The  sheriff,  however,  can  be 
made  subject  to  such  power  of  supeirvision  and  control  as  the  Board 
may  deem  advisable  to  confer  on  a  department  of  corrections  and  the 
director  in  the  area  of  "institutional  punishment,  care,  treatment 
and  rehabilitation  of  prisoners." 

You  also  request  advice  with  respect  to  procedures  required 
to  place  the  city  prison  under  a  department  of  corrections.   Penal 
Code  Sections  404.5  and  4022  and  Government  Code  36903  provide  for 
the  maintenance  of  a  city  prison  at  the  discretion  of  municipal 
authority.   In  my  letter  opinion  of  September  10,  19&G,  (No.  63-67) 
I  advised  that  there  is  no  provision  in  the  City  Charter  or  City 
codes  relating  to  the  jurisdiction  of  the  city  jail  by  the  Police 
Department.   The  Board  of  Supervisors,  under  provisions  of  Section 
9  of  the  charter,  could  transfer  jurisdiction  over  functions  of  the 
city  jail  to  a  department  of  corrections  by  appropriate  legislation. 

You  are  thus  advised. 

Very  truly  yours , 


THOmS  M.  O'CONl^OR 
City  Attorney 

Enclosure 


APPENDIX  A 

PENAL  CODE 

S  19b    Sheriff  may  transfer  prisoners  committed  to  any  jail  in 
the  county  to  any  industrial  road  camp  maintained  by  the 
county. 

§  872-   Order  of  commitment  of  persons  accused  and  held  to  answer 
877a   for  offenses  is  directed  to  sheriff  who  is  commanded  to 
receive  the  person  into  his  custody  and  detain  him  until 
he  is  legally  discharged, 

§  1026   Defendant  remanded  to  custody  of  sheriff  until  his  sanity 
shall  have  been  finally  determined. 

S  1037   Transfer  of  defendants  by  sheriff  of  one  county  to  custody 
of  sheriff  of  another  county  when  action  is  removed. 

§  1200   Provides  for  the  appointment  by  the  board  of  supervisors 

of  a  prisoner's  work  furlough  administrator  for  the  county 
which  shall  be  either  the  sheriff,  the  probation  officer 
or  the  superintendent  of  the  county  industrial  farm  or 
industrial  road  camp. 

5  1208.3  Provides  for  transfer  by  sheriffs  between  counties  of 
prisoners  eligible  for  work  furlough  programs, 

5  1215-  Delivery  of  prisoners  to  state  prison  by  sheriff  after 
1217   conviction. 

5  1244   Sheriff  to  keep  defendant  in  custody  pending  judgment  on 
appeal. 

5  1286   Sheriff  to  hold  defendant  accused  of  capital  offense. 

§  1567   Sheriff  to  execute  order  to  bring  persons  in  prison  in  a 
county  jail  before  a  court  sitting  in  another  county. 

§  2903   Sheriff  may  make  application  to  court  to  commit  women 

prisoners  in  California  Institution  for  Women  in  lieu  of 
placement  in  county  jail. 

§  3075   Sheriff  one  of  three  members  of  county  board  of  parole 
commissioners . 

§  4000   Sheriffs  of  the  respective  counties  designated  as  keepers 
of  the  county  jails. 


(i) 


5  400^1     Orders  for  removal  from  county  jail  in  custody  of  sheriff. 

§  4005     Duty  of  sheriff  to  receive  and  keep  federal  prisoners  in 
county  jail. 

5  4006     Sheriff  answerable  to  federal  court  for  safekeeping  of 
federal  prisoners. 

§  4007-    Authority  of  sheriff  to  remove  county  jail  prisoners  to 
4011     state  prison  for  safekeeping  and  to  request  court  to 
authorize  such  removal  for  proper  medical  treatment. 

Q  4014     Sheriff  authorized  to  employ  temporary  guards  for  pro- 
tection in  county  jail  and  safekeeping  of  prisoners. 

§  4015     Sheriff  must  receive  all  prisoners  committed  to  jail  by 
competent  authority.   Board  of  supervisors  to  provide 
sheriff  with  necessary  food,  clothing  and  bedding  for 
such  prisoners. 

§  4018.5   Sheriff  may  provide  for  vocational  training  and  rehabili- 
tation of  prisoners  confined  in  county  jail. 

5  4018.1-  Sheriff  may  order  deduction  of  five  days  from  period  of 
4019     confinement  in  county  jail  for  satisfactory  performance 
of  labor  assigned  by  sheriff  or  satisfactory  compliance 
with  rules  and  regulations  established  by  sheriff. 

§  4020.4   Sheriff  to  appoint  female  deputy  sheriff  to  have  charge 
of  female  prisoners  in  counties  having  a  population  of 
more  than  275,000. 

§  4021     Sheriff  to  designate  woman  to  have  care  of  female  pris- 
oners when  no  female  deputy  sheriff  appointed  in  counties 
of  less  than  275,000  population. 

§  4023     Sheriff  to  designate  physician  for  county  jail. 

S  4024  Sheriff  to  discharge  prisoners  from  county  jail  at  such 
time  on  last  day  of  confinement  as  sheriff  considers  in 
best  interest  of  prisoner, 

5  4025     Sheriff  to  establish  and  maintain  and  operate  store  in 

connection  with  county  jail  and  to  expend  money  deposited 
in  inmate  welfare  fund. 

§  4114     Sheriff  to  appoint  members  of  county  classification  com- 
mittee in  connection  with  industrial  farm  or  camp. 


(ii) 


§  4115     County  jail  to  serve  as  initial  place  of  detention  for 
prisoners  committed  to  custody  of  sheriff. 

§  4116     Commitments  to  be  made  to  sheriff  for  placement  in  county 
adult  detention  facility. 

5  4300-    Sheriff  to  appoint  two  members  of  the  county  advisory 
4305     committee  on  adult  detention. 

5  4573  Makes  it  a  felony  to  bring  narcotics  or  alcoholic  bever- 
ages into  any  county  jail  where  prisoners  or  inmates  are 
located  in  custody  of  any  sheriff. 

g  6303     Sheriff  or  any  other  peace  officer  designated  by  the 

court  to  execute  coxart  order  placing  county  prisoner  in 
jail  camp. 


G0V5RI^IS1S!T  CODS 

5  25359    Sheriff  to  appoint  person  to  direct  work  of  prisoners 
confined  in  county  jails  on  county  property, 

5  26605    Sheriff  shall  take  charge  of  and  keep  county  jail  and 
the  prisoners  in  it. 

§  26610    The  sheriff  has  the  same  control  and  supervision  of  the 

property,  personnel  and  inmates  of  county  jail  maintained 
in  another  county  that  he  would  have  if  the  jail  were 
located  within  the  boundaries  of  the  county  which  main- 
tains it. 

§  26640    The  sheriff  shall  take  charge  of,  safely  keep  and  main- 
tain an  accounting  of  all  property  of  prisoners  in 
county  jail.   He  shall  pay  money  or  deliver  property  as 
prisoner  directs  and  deliver  remainder  of  money  and 
property  to  prisoner  on  his  release. 

§  26642    Sheriff  shall  pay  into  the  general  fund  of  county  any 

money  of  a  prisoner  from  the  proceeds  of  the  sale  of  his 
valuables  remaining  unclaimed  for  a  period  of  one  year 
after  his  release  or  five  years  after  his  death, 

5  26643    When  any  prisoner  dies  or  becomes  insane,  the  sheriff 
shall  make  diligent  effort  to  communicate  the  fact  to 
friends  or  relatives  of  the  prisoner,  together  with 
information  on  the  state  of  the  prisoner  s  account. 


(ill) 


§  26645    The  sheriff  liable  on  his  official  bond  for  failure  to 
comply  with  foregoing  sections. 

§  26601    The  sheriff  liable  for  escape  of  prisoner  arrested  in 
civil  action, 

§  26602    Sheriff  liable  for  the  rescue  of  a  person  arrested  in 
a  civil  action  equally  as  in  an  escape. 


(iv) 
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October  21,   1969 


John  J.  Ferdon 

District  Attorney 

Hall  of  Justice 

35?  Bryant  Street 

San  Francisco,  Calif.  94103 

Attention  of  Miss  Mary  I.  Callanan, 
Administrative  Assistant 

Subject:  Volunteer  Work  for  Bail  Project  Being 
in  Conflict  With  Civil  Service  Duties 
in  District  Attorney's  Office 

Dear  Vx,   Ferdon: 

This  is  in  reply  to  your  letter  regarding  a  permanent 
civil  service  (part-time)  employee  in  the  office  of  the  District 
Attorney  tmo  works  during  off-duty  hours  as  a  VISTA  volunteer  in 
the  San  Francisco  Bail  Project.  The  employee  in  question  works 
four  hours  a  day  in  the  District  Attorney's  office,  assigned  to 
the  Superior  Court  Record  Room.   Her  duties  include  the  posting 
to  and  filing  of  confidential  files  of  felony  cases  prosecuted  by 
the  District  Attorney.  You  have  made  inquiry  as  to  whether  the 
volunteer  activities  of  the  employee  would  be  considered  as  in- 
consistent, incompatible  or  in  conflict  with  her  duties  perfonned 
in  the  District  Attorney's  office. 

The  answer  to  the   question  presented  involves  a  consider- 
ation of  the  second  paragraph  of  Section  222  of  the  Charter  of 
the  City  and  County  of  San  Francisco,  which  reads  as  follows: 

'"Wo  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employ- 
ment or  business  or  professional  work  or  enterprise 
which  is  inconsistent,  incompatible,  or  in  conflict 
with  his  duties  as  a  supervisor  or  officer  or  employee 
of  the  city  and  county  or  with  the  duties,  functions 
and  responsibilities  of  his  appointing  power,  or  the 
department,  office  or  agency  by  which  he  is  employed, 
or  the  board  or  commission  of  x^ich  he  is  a  member. 
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The  pertinent  provisions  of  Section  222  set  forth  above 
provide  that  no  emplo^'ae  of  the  City  and  County  shall  engage  in 
any  activity,  employment  or  business  or  professional  work  or  enter- 
prise which  is  inconsistent,  incompatible  or  in  conflict  xTith  his 
duties  as  an  employee,  or  with  the  duties,  functions  or  responsi- 
bilities of  the  office  by  which  he  is  employed. 

Since  there  are  no  certain  and  comprehensive  definitions 
of  what  constitutes  inconsistency,  incompatibility,  or  conflict  of 
interest,  each  case  must  be  determined  on  its  own  particular  facts. 
To  assist  the  policy  behind  the  charter  section  acove  quoted: 
"...  no  person  can,  at  one  and  the  same  tim.e,  faithfully  serve 
tv70  masters  representing  diverse  or  inconsistent  interests  with 
respect  to  the  service  to  be  perform.ed  (S tochton  Plumbin.'y  and 
Supply  Co.  V.  Wheeler,  6G  Cal.  App.  592,TDTy~rLia3^  oe  considered. 
The  usual  situatfoiwTnvolving  a  conflict  of  interest  is  where 
there  has  been  a  contract  or  a  transaction  between  a  public  body 
and  a  private  legal  entity,  and  an  officer  of  the  public  body  had 
an  interest  in  the  private  entity.  This  is  not  tlie   present  situa- 
tion. 

The  third  para3raT7h  of  Section  222  of  the  Charter  pro- 
vides that  the  Civil  Service  Commission  may  prescribe  and  enforce 
reasonable  rules  and  regulations  restricting  activities,  employ- 
ments and  enterprises.  Civil  Service  Rule  3S  attempts  to  regulate 
part-time  employment  which  is  perform.ed  in  addition  to  full-time 
civil  service  emplo3mient.   It  provides,  in  part,  that  no  person 
holding  a  full-time  position  under  a  permanent  civil  service 
apT:;ointm.ent  shall  engage  in  any  employment  for  which  he  is  to 
receive  any   compensation.  Rule  36  would  not  appear  to  be  appli- 
cable to  the  employee  presently  under  consideration  since  the 
em.ployee  is  not  holding  a  full-time  position  vjith  the  City  and 
County  of  San  Francisco  and  is  not  being  paid  for  her  activity 
with  the  San  Francisco  Bail  Project. 

A^art  from  any  Civil  Service  Rule,  the  particular  facts 
of  this  case  must  be  carefully  and  fully  considered  in  order  to 
determine  xjhether  the  volunteer  activities  of  the  employee  are 


The  employee's  duties,  briefly  referred  to  above,  consist 
ly  of  posting  to  and  filing  of  files  in  the  Superior  Court 


sole 

Record  Room. 
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The  duty  of  the   office  of  the  District  Attorney,  as  sat 
forth  in  Charter  Section  29,  is  to  ".  .  .  prosecute  all  criminal 
cases  in  the  municipal  and  superior  courts,  draxj  all  complaints, 
and  issue  vrarrants  for  the  arrest  of  persons  charsed  vrLth  crime 
who  are  to  be  prosecuted  in  such  courts," 

The  employee's  off-duty  hours  are  spent  as  a  VISTA 
volunteer  in  the  San  Francisco  Bail  Project,  a  program  under  which 
arrested  persons  may  be  released  on  their  OT^n  recognizance .  The 
Project--initiated  in  1964  by  the  San  Francisco  Bar  Association, 
adopted  by  the  Municipal  Court  Bench  and  supported  by  the  Superior 
Court  jud3es--is  a  natural  extension  of  the  basic  principle  of 
the  American  system  of  jurisprudence  that  innocence  is  presumed 
until  s^ilt  is  proven,  and  of  the  importance  of  bail  to  assure 
release  before  trial  as  recojnized  in  the  Eighth  Amendment  to  the 
United  States  Constitution.  The  Bail  Project  has  received  the 
cooperation  of  the  San  Francisco  Police  Department,  the  Adult 
Probation  Department,  t'is  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco,  and  the  office  of  the  District  Attorney. 
VI3TA,  the  domestic  Peace  Corps,  provides  personnel  to  interview 
prisoners,  check  references,  and  make  the  necessa2ry  recommendations, 

It  is  evident  that  there  is  no  per  se  inconsistency, 
incompatibility  or  conflict  of  interest  betv/een  the  duties  of  a 
file  clerk  in  the  District  Attorney's  office  and  tliat  employee's 
volunteer  service  to  the  Bail  Project.  The  employee's  interest 
in  the  Bail  Project  would  not  appear  to  prevent  her  exercising 
absolute  loyalty  and  undivided  allegiance  to  the  test  interest  of 
her  employer  in  her  duties  as  a  file  clerk. 

In  addition,  I  am  of  the  opinion  that  the  employee's 

"    '-   '>   -^    --   —  --^ -"Ttent, 

or  respen- 
:tomey, 

Very  truly  yours. 


GEK  THOMAS  M.    O'COMOR 

City  Attorney 


Letter  Opinion  No.  69-95 


October  27,  1969 


Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Re:  Amendment  to  Salary  Standardization 
Ordinance  re"Hazard  Pay"  During 
Fiscal  Year 

Dear  Mr.  Grubb: 

This  is  in  reply  to  your  letter  of  October  20,  IS 69, 
inquiring  whether  the  Salary  Standardization  Ordinance  for  fiscal 
year  1959-70  can  be  amended  at  this  time  to  provide  a  current 
"hazard  pay"  differential  to  certain  clerical  employees  at  the 
Center  for  Special  Problems,  Department  of  Public  Health. 

The  Center  for  Special  Problems  renders  treatment  on 
an  outpatient  basis  to  persons  with  problems  involving  alcohol, 
drug,  sex,  crime,  delinquency  and  suicide.   It  has  come  to  the 
attention  of  the  Civil  Service  staff  that  the  administrative  per- 
sonnel assigned  to  the  Center  have  been  subjected  to  bizarre  con- 
duct by  some  of  the  patients  and  this  has  caused  concern  for  the 
safety  of  such  employees.  As  a  result,  the  staff  conducted  a 
survey  of  the  working  conditions  at  the  Center  and  rendered  a 
report  to  the  Civil  Service  Commission  making  certain  recommenda- 
tions, including  an  in-service  training  program  for  the  employees, 
a  review  of  safety  and  emergency  procedures  and  a  classification 
survey  of  the  subject  positions.   The  Civil  Service  Commission, 
at  its  meeting  of  September  2,  1969,  approved  the  recommendations 
and  further  directed  that  the  seven  clerical  employees  should 
receive  "hazard  pay"  until  such  time  as  the  reclassification  of 
the  positions  is  completed. 

The  question  is  now  presented  whether  the  Salary  Stand- 
ardization Ordinance  for  1969-70  may  be  amended  at  this  time  to 
be  effective  this  cxirrent  fiscal  year  to  provide  for  "hazard  pay" 
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to  the  designated  administrative  personnel  of  the  Center  for 
Special  Problems. 

Section  15  1  of  the  Charter  provides  in  part  as  follows: 

"Not  later  than  January  15th,  1S44,  and  every 
five  years  thereafter  and  more  often  if  in  the  judg- 
ment of  the  civil  service  commission  or  the  board  of 
supervisors  economic  conditions  have  changed  to  the 
extent  that  revision  of  existing  schedules  may  be  war- 
ranted in  order  to  reflect  current  prevailing  conditions, 
the  civil  service  commission  shall  prepare  and  submit 
to  the  board  of  supervisors  a  schedule  of  compensations 
as  in  this  section  provided,  A  schedule  of  compensations 
or  amendments  thereto  as  provided  herein  which  is  adopted 
by  the  board  of  supervisors  on  or  before  April  1st  of  any 
year  shall  become  effective  at  the  beginning  of  the  next 
succeeding  fiscal  year  and  a  schedule  of  compensations 
or  amendments  thereto  adopted  by  the  board  of  supervisors 
after  April  1st  of  any  year  shi'.ll  not  become  effective 
until  the  beginning  of  the  second  succeeding  fiscal  year." 

The  language  of  Section  15l  clearly  requires  that  if  a 
schedule  of  compensations  or  amendment  thereto  is  adopted  prior 
to  April  1,  it  will  not  be  effective  until  the  beginning  of  the 
next  succeeding  fiscal  year;  and  a  schedule  of  compensations  or 
amendment  thereto  adopted  after  April  1  will  not  be  effective 
until  the  beginning  of  the  second  succeeding  fiscal  year.  Thus, 
if  the  Board  of  Supervisors  currently  enacts  an  amendment  to  the 
Salary  Standardization  Ordinance  for  1969-70  to  provide  for  the 
subject  "hazard  pay,"  the  amendment  could  not  be  effective  until 
the  beginning  of  the  fiscal  year  1970-71.   (See  City  Attorney 
Opinions  No.  69-52,  dated  April  29,  1969;  and  No.  68-55,  dated 
July  1,  1968.) 

Retroactive  amendment  of  the  Salary  Standardization 
Ordinance  has  been  authorized  where  it  is  shown  that  the  omission 
in  the  ordinance  was  due  to  administrative  or  clerical  error,  but 
there  is  no  indication  from  your  request  or  accompanying  reports 
that  the  omission  of  "hazard  pay"  was  the  result  of  such  error. 
It  is  therefore  my  opinion  that  the  Salary  Standardization  Ordi- 
nance for  1969-70  cannot  be  currently  amended  to  provide  "hazard 
pay"  during  this  fiscal  year. 

You  are  thus  advised. 

Very  truly  yours, 

^CK  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  69-96 


October  24,  1969 


Mr.  Lyle  J.  O'Connell 

Executive  Director 

Health  Service  System 

450  McAllister  Street 

San  Francisco,  California  94102 

Re:  Effect  of  Homeowners',  Business  Inventories 

and  Householders'  Personal  Property  Exemptions 
on  Value  of  Property  for  Purpose  of  Computing 
Limitation  on  Matching  Contributions  to  Health 
Service  System  Under  Charter  Section  172.1.11 

Dear  Mr.  O'Connell: 

This  is  in  response  to  your  request  for  my  opinion  as 
to  the  effect  of  the  tax  exemptions  granted  by  the  constitutional 
and  statutory  provisions  adopted  in  1968  relating  to  homeowners', 
business  inventories  and  householders'  personal  property  in  deter- 
mining the  limitations  under  Charter  Section  172,1,11  upon  the 
matching  contributions  to  be  made  to  the  Health  Service  System  by 
the  City  and  County  and  the  Unified  School  District. 

mires  contribu- 
)1  District  as 
follows : 


Subparagraph  (b)  of  Section  172.1.11  requ] 
tions  by  the  City  and  County  and  the  Unified  School 
follows : 


"(b)  Matching  contributions  for  the  fiscal  year 
commencing  July  1,  1962,  and  each  fiscal  year  there- 
after, equal  to  the  amounts  contributed  thereto  by  mem- 
bers of  the  system,  provided,  however ^  that  the  total 
amount  contributed  to  the  health  service  system  fund  in 
each  fiscal  year,  for  this  purpose,  shall  not  exceed  an 
amount  equal  to  the  tax  yield  that  can  be  produced  in 
each  fiscal  year  by  six  cents  in  the  tax  rate  of  each 
one  hundred  dollars  ($100.00)  valuation  of  the  real  and 
tangible  personal  property  assessed  in  and  subject  to   ^^ 
taxation  by  the  city  and  county  and  the  school  district. 
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The  words  "assessed  in  and  subject  to  taxation  b^^  the  city  and 
county  and  the  school  district"  qualify  the  words  "real  and  tan- 
gible personal  property."  Therefore,  your  inquiry  involves  a 
determination  of  whether  the  real  and  tangible  personal  property 
to  which  the  homeowners',  business  inventories  and  householders^ 
exemptions  attach  is  "assessed  in  and  subject  to  taxation  by  the 
city  and  county  and  the  school  district." 

Section  Id  of  Article  XIII  of  the  California  Constitu- 
tion (Homeowners'  Property  Tax  Exemption)  provides  in  part  as 
follovjs : 

"There  is  exempt  from  taxation  the  amount  of 
$750  of  the  assessed  value  of  the  dwelling  and  this 
shall  be  known  as  the  homeowners*  property  tax 
exemption." 

Section  219  of  the  Revenue  and  Taxation  Code  (Business 
Inventories  Exemption)  provides : 

"Business  inventories  shall  be  assessed  for  taxa- 
tion at  the  same  ratio  of  assessed  to  full  cash  value 
as  the  ratio  specified  in  Section  401.  After  such 
property  has  been  so  assessed,  15'/o  of  the  assessed  value 
of  such  property  shall  be  exempt  from  taxation  and  such 
exemption  shall  be  indicated  on  the  assessment  roll." 

As  can  be  seen,  the  property  involved  in  the  foregoing 
constitutional  and  statutory  provisicns  is  both  assessed  and 
subject  to  taxation.   These  provisions  merely  provide  for  a  tax 
deduction  or  credit  computed  on  a  portion  of  the  assessed  value. 
The  yield  represented  by  these  credits  is  paid  directly  to  the 
City  and  County  by  the  State  of  California,  Therefore,  in  com- 
puting the  limitation  under  Section  172.1.11  upon  the  matching 
contributions  to  be  made  by  the  City  and  County  and  the  Unified 
School  District,  the  full  assessed  value  of  property  subject  to 
the  homeowners'  and  business  inventories  tax  should  be  used,  as 
this  is  the  property  "assessed  in  and  subject  to  taxation  by  the 
city  and  county  and  the  school  district." 

However,  an  opposite  conclusion  must   be  reached  with 
respect  to  the  householders'  personal  property  tax  exemption. 
Section  10-1/2  of  Article  Xlli  of  the  California  Constitution 
provides  as  follows : 
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"The  personal  property  of  every  householder  to 
the  amount  of  orie  hundred  dollars,  the  articles  to  be 
selected  by  each  householder,  shall  be  exempt  from 
taxation." 

This  constitutional  provision  is  supplemented  by  Section  224  of 
the  Revenue  and  Taxation  Code  as  follows : 

"The  personal  effects  and  household  furnishings 
in  excess  of  one  hundred  dollars  ($100.00)  of  every 
householder  shall  be  exempt  from  taxation." 

Thus,  in  the  case  of  householders'  personal  property, 
there  is  an  exemption  of  the  property  itself.   Consequently, 
householders'  personal  property  is  not  property  "assessed  in  and 
subject  to  taxation  by  the  city  and  county  and  the  school  dis- 
trict." Accordingly,  the  assessed  value  of  such  property  is  not 
to  be  considered  in  your  computation  of  the  limitation  upon  the 
matching  contributions  to  be  made  by  the  City  and  County  and  the 
Unified  School  District. 

Very  truly  yours. 


DJG 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  Nr>,  69-97 


November  7,  1969 


Mr.  Philip  P.  Engler,  Acting  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Property  Tax;  Board  of  Supervisors; 
Submission  of  Policy  Declaration  Re 
Different  Assessment  Ratios  on 
Property  Subject  Thereto;  Endorsing 
State  Initiative  in  Connection  Therewith 

Dear  Mr.  Engler: 

You  have  requested  my  opinion  on  the  following  questions: 

1.  Does  the  Board  of  Supervisors  have  the  authority  to 
include  on  the  ballot  at  a  future  election  to  be  held  within  the 
City  and  County  of  San  Francisco,  a  declaration  of  policy  with 
respect  to  the  establishment  of  a  different  assessment  ratio  for 
various  types  of  property. 

2.  Can  the  people  be  asked  whether  or  not  they  would 
desire  a  constitutional  amendment  to  change  the  present  assessment 
ratio. 

3.  Can  the  Board  of  Supervisors  adopt  a  resolution 
stating  that  it  approves  and  supports  an  initiative  throughout  the 
State  seeking  a  constitutional  amendment  to  correct  the  present 
inequitable  method  of  assessing  property  in  California. 

With  respect  to  your  first  and  second  questions,  the  Char- 
ter provides  that  the  Boaro  of  Supervisors  may  submit  any  declsra- 
tion  of  policy  to  the  electorate  and,  if  the  same  is  approved  by  a 
majority  of  the  qualified  electors  voting  thereon,  it  then  becomes 
the  duty  of  the  Board  to  enact  an  ordinance  to  carry  such  policy 
into  effect.   (Charter,  Sec.  179.) 

In  Farley  v.  Healey  (1967),  67  Cal.2d  325,  the  State 
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Supreme  Court  interpreted  Section  179  as  authorizing  the  submission 
of  "any"  declaration  of  policy  to  the  electorate  and  the  fact  that 
the  Board's  duty  "to  carry  .  ,  .  into  effect"  approved  policies  is 
inoperative  when  the  policy  is  beyond  the  power  of  the  Board  to 
effectuate,  affords  no  basis  for  restricting  the  right  to  declare 
the  policy. 

Accordingly,  it  is  uiy  opinion  that  the  Board  of  Super- 
visors has  authority  to  include  on  the  ballot  at  a  future  election 
to  be  held  within  the  City  and  County  of  San  Francisco,  a  declara- 
tion of  policy  with  respect  to  the  establishment  of  a  different 
assessment  ratio  for  various  types  of  property  despite  the  fact 
that  the  Board's  duty  to  carry  said  policy  into  effect  is  inopera- 
tive as  being  beyond  the  power  of  said  Board.   By  the  same  token, 
the  people  could  be  asked  to  express  the  popular  will  by  way  of  a 
declaration  of  policy  with  respect  to  a  constitutional  amendment  to 
change  the  present  assessment  ratio  even  though  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  is  powerless  to 
effectuate  such  policy, 

With  respect  to  your  third  and  final  question,  the  Board 
of  Supervisors,  on  at  least  five  occasions  in  the  past  three  years, 
has  endorsed  and  urged  approval  of  state  legislation  which  would 
authorize  imposition  of  at  least  two  assessment  ratios  in  order  to 
reduce  the  tax  burden  on  residential  property.   (Res,  Nos .  97-67; 
311-67;  434-67;  102-68;  and  9-69.)  Vihile   it  is  true  that  each  one 
of  these  resolutions  was  directed  to  the  State  Legislature  as  the 
body  primarily  responsible  for  taking  action  consistent  with  the 
intent  of  said  resolutions,  the  same  appeal  could  be  directed  to 
the  electors  of  the  state  to  whom  is  reserved  the  power  to  propose 
statutes  and  amendments  to  the  Constitution  and  to  adopt  or  reject 
them.   (Const.  Art  IV,  Sec.  22,) 

Very  truly  yours, 


JJS 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Or-im.on  No.  69-90 


November  12,  1969 


San  Francisco  Public  Library 
Public  Library  Commission 
Civic  Center 

Larlcin  and  McAllister  Streets 
San  Francisco,  California  94102 

Attention  of  Mr.  Robert  R.  Figone 

Re:   Right  to  Restrict  Use  of  Library'  by 

Teacher  and  School  Children  as  a  Group 

Members  of  the  Commission: 

I  write  in  response  to  your  request  of  November  6,  1969, 
for  my  opinion  concernin3  the  follomns  questions: 

1.  Can  a  librarian  on  duty  at  a  branch  during 
closed  hours  legally  refuse  a  teacher  anc  school 
children  the  right  to  enter  and  use  the  library 
facilities  as  a  group? 

2.  Can  a  librarian  legally  refuse  entrance  into 
the  library  by  a  3rou_:.  of  school  children  accompanied 
by  a  teacher  to  use  the  library  during  open  hours? 

In  general,  in  ans'Ter  to  the  above  questions,  the  Supreme 
Court  cases  have  been  strict  in  the  assertion  of  the  public's  right 
to  use  public  facilities  such  as  libraries.   Of  course,  reasonable 
regulations  are  necessary  to  the   orderly  operation  of  all  public 
facilities  and  institutions.  Any  regulation  which  contributes  to 
the  orderly  operation  of  our  public  library'  facilities,  and  vjhica 
is  non-discriminatory,  would  be  acceptable.   Of  course,  the  ultir-ate 
question  V70uld  be  whether  or  not  the  rule  tends  to  contribute  to 
the  purpose  of  the  public  libraries.   The  question  would  be: 

Since  the  public  library  exists  for  the  use, 
edification,  and  enjo^mient  of  all  the  public,  does 
the  rule  in  question  conform  to  that  purpose? 
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In  answer  to  the  Hirst   question  above,  iu  would  seem 
reasonable  that  if  the  library  can  justify  "closec  hours"  for  the 
public  in  general,  then  it  can  justify  its  refusal  to  admit  any 
groups,  including  school  groi'ps,  during  those  closed  hours. 

As  to  the  second  question,  it  would  seeir.  more  difficult 
to  justify  the  exclusion  of  any  group  during  ocen  hours.   If  it 
can  be  shoTjn  that  the  use  of  library  facilities  by  groups  of  school 
cliilclren  curing  open  hours  interferes  with  the  general  public's 
right  to  use  the  library  facilities,  then  perhars  reasonable  rules 
regT.\lating  groups  of  school  children  during  ocen  hours  could  be 
justified.    Such  rules  would  have  to  be  carefully  and,  in  fact, 
narrovjly  drawn.   A  rule  vTnich  limited  groups  of  school  children 
to  enter  only  after  4  p.m.  on  X7eekdays,  or  on  weehends,  would 
appear  too  broad  and,  in  fact,  discriminatory. 

Unless  it  can  be  shovjn  that  the  rights  of  the  general 
public  to  use  the  Public  Library  facilities  have  bean  infringed 
by  an  e:ccessive  use  of  librar^^  facilities  by  large  groups  of  school 
children,  such  groups  should  not  be  excluded  during  open  hours. 

Very  truly  yours. 


EJN  THOMAS  H.  0'C0iM3R 

City  Attorney 


Letter  Opinion  No.  69-99 


Novembar  14,  1969 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Mall 

San  Francisco,  California  ^4102 

Re:  Art  Commission  Authority  Over 

Advertising  Signs  on  Parking  Meters 

Dear  Mr.  Eolan: 

This  is  in  res^ronse  to  your  letter  concaming  the 
placement  of  advertising  signs  on  parking  meters  in  the  City 
and  County  of  San  Francisco.  I  have  previously  advised  you 
that  the  Board  of  Supervisors  may  legally  authorize  the  sale 
of  advertising  space  on  parking  meters,  (See  Opinion  62-59 
of  December  31,  1962.)  You  now  inquire  as  to  t/hether  the 
Art  Commission  must  approve  installation  of  such  advertising 
signs  on  parking  meters. 

Section  46  of  the  Charter  of  the  City  and  County  of 
San  Francisco  defines  the  powers  and  duties  of  the  Art  Com- 
mission.  Pertinent  to  the  subject  of  the  rresent  inquiry, 
submission  to  and  approval  hy   the  Art  Commission  are  required 
"with  respect  to  the  design  of  buildings  ...  or  other  struc- 
tures erected  or  to  be  erected  upon  land  belonging  to  the  City 
and  County  .  .  . " 

The  term  "structure"  is  not  defined  in  Section  46. 
HovTever,  it  is  clear  taat  the  term  is  used  in  its  ordinary 
meaning,  i.e.,  something  constructed  or  built.   (See  Webster's 
New  International  Dictionary,  2d  Ed.)   Therefore,  any  parking 
meter  composed  of  wood,  metal  or  other  material  would,  in  my 
opinion,  be  a  "structure''  within  the  meaning  of  Section  46. 

Section  46  gives  the  Art  Commission  no  "urisdiction 
over  advertising  as  such.   In  order  for  the  Art  Commission  to 
have  iurisdiction  of  advertising  signs  on  parking  meters  on 
City  sidewalks,  it  would  be  necessary  that  the  design  of  the 
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parking  raeter  itself  bs  altered  by  the  advertisin3  sign.   In 
Opinion  No.  961,  dated  Ma^'-  26,  1955,  it  was  ruled  that  the  Art 
Gouimission  was  without  jurisdiction  over  the  location  or  design 
of  signs  or  billboards  which  the  Public  Utilities  Commission 
proposed  to  install  in  the  Airport  Terminal  Buildf.ng  on  the 
ground  that  the  signs  on  the  vjalls  of  the  building  did  not  con- 
stitute an  alteration  in  the  "design"  of  the  building.   In 
Opinion  No.  65-7-A,  dated  March  16,  1965,  it  was  ruled  that  the 
Art  Commission  was  without  jurisdiction  over  advertising  to  be 
placed  on  scoreboards  at  Kezar  Stadium  on  the  ground  that  neither 
the  design  of  the  stadium  nor  the  design  of  the  scoreboards 
would  be  altered  by  placing  advertising  on  the  e:?:isting  struc- 
tures . 

The  letter  from  the  advertising  company  to  the  Chief 
Adiiiinistrative  Officer  states  that  two  advertisements  would  be 
placed  on  each  parking  meter.   The  advertisement  vjould  adhere 
to  the  parking  meter  post  by  adhesive  similar  to  a  bumper  strip 
and  would  not  exceed  ?  ii   3".  A  photograph  of  the  proposed  adver- 
tisement placed  on  a  rarking  meter  has  been  examined.   If  the 
actual  placement  of  the  advertising  signs  on  parking  meters  is 
as  portrayed  in  the  letter  and  the  accompanying  photograph,  I  am 
of  the  opinion  that  the  design  of  the  parking  ri-'eter  vjould  not  be 
altered. 

In  view  of  the  foregoing,  you  are  advised  that  the  Art 
Cotnmission  has  no  jurisdiction  in  this  matter  and  its  prior 
approval  is  not  required. 

Very  truly  yours. 


GEK  THOMAS  M.    O'GOITblOR 

City  Attorney 


i 


Latter  O-inion  No.  6S-100 


November  25,  19( 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Sucervisors 

235  City  Hall 

San  Francisco,  California  ^4102 

Subject:   ConsollcJation  of  the  Positions  of 
County  A3ricultural  Commissionar 
and  Sealer  of  Weights  and  Measures 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  ITovember  12,  196?, 
in  which  you  inquire  inio  tas.   legality  of  an  ordinance  now  before 
the  Board  of  Supervisors  x-7hica  amends  Article  I  of  Chapter  16  of 
the  San  Francisco  Adir^inistraiiive  Code  relatinj  to  the  consolida- 
tion of  the  duties  of  tha  County  Agricultural  Commissioner  and 
the  Sealer  of  VJeights  and  Measures. 

Both  the  County  Agricultural  Department  and  the  Depart- 
ment of  Heights  and  Measures  are  created  and  thair  functions, 
activities  and  affairs  placed  under  the  Chief  Administrative 
Officer  b}^  Charter  Section  61.   Section  61  authorizes  the  Chief 
Administrative  Officer  to  allocate  the  powers  and  duties  of 
officers  and  employees  among  the  departments  uiidar  his  direction, 
subject  to  Section  2"  of  the  Charter.   Section  ?."  authorises  the 
Chief  Administrative  Officer  to  combine  the  functions  of  depart- 
ments under  his  authority.   The  consolidation  of  the  tT^70  offices 
is,  therefore,  allowed  by  the  Charter. 

Both  offices  are  county  offices  and,  as  such,  have  all 
the  duties  imposed  by  the  general  laws  upon  f^e   said  offices. 
City  Attorney's  Letter  Opinion  No.  69-93,  dated  October  7,  1969.) 
In  the  administration  of  county  affairs,  the  State  Legislature 
has  conferred  certain  povjers  on  counties,  one  of  which  is  con- 
tained in  Section  2430C  of  the  Government  Code  of  the  State  of 
California  which  reads,  in  part,  as  follows: 
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"By  ordinance  the  board  of  super75.sors  may  con- 
solidate the  duties  of  certain  of  the  count3^  offices 
in  one  or  more  of  these  combinations: 

"(R)   County  agricultural  commissioner  and  county 
sealer  of  vreights  and  measures." 

(See,  also.  City  Attorney's  Opinion  No.  1417,  dazed  February  10, 
1950,  which  concludes  that  the  offices  of  Couiity  Clerk  and  County 
Recorder  can  be  combined.) 

You  are  therefore  advised  that  pursuant  to  the  San 
Francisco  Charter  and  Section  24300  of  the  Go/ernment  Code,  the 
Board  of  Supervisors,  by   ordinance,  may  consolidate  the  duties 
of  Count;^  Agricultural  Commissioner  and  Sealer  of  Heights  and 
Measures  and  may  designate  the  Agricultural  Conimissioner  to  suc- 
ceed to  the  duties  of  the  Sealer  of  Weights  and  "/ieasures. 

Very  truly  yours. 


TAT  THOMAS  M.  O'COIMOR 

City  Attorney 


Letter  Opinion  No.  69-101 


December  1,  1559 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Property  Taxation;  Legality  of 
Proposal  to  Grant  Tax  Credit  to 
Senior  Citizens  on  Tax  Bill 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  wherein  you  advise 
that  Supervisor  Dorothy  von  Beroldingen  has  requested  my  advice 
as  to  whether  or  not  there  is  any  prohibition  in  state  law  which 
would  preclude  the  City  and  County  granting  a  credit  on  the  tax 
bill  of  persons  over  age  65  who  are  living  on  fixed  modest  incooias. 

Article  XIII,  Section  1  of  the  California  Constitution 
requires  that  all  property  in  the  state  not  expressly  exempt  under 
state  or  federal  law  be  taxed  in  proportion  to  its  value.   This 
section  is  direct  and  mandatory  (San  Pedro,  L.A.  &  S.L.R.  Co.  v. 
City  of  Los  Angeles,  180  Cal.  18)  and  has  been  construea  to  require 
unitormity  of  taxation.   (County  of  Sen  Bernardino  v.  Way,  18  Cal. 
2d  647.) 

In  County  of  San  Bernardino  v.  Way,  supra,  the  court,  in 
discussing  the  requirement  ot  unitormity  ot  taxation,  stated  as 
follows: 

"...  It  cannot  be  denied  that  the  word  'taxation' 
as  used  in  the  constitution  embraces  both  assessment  and 
collection,  and  it  would  simply  flout  the  rule  of  uniform- 
ity to  say  that  the  levy  shall  be  uniform  and  equal,  but 
that  the  collection  may  be  variable  and  unequal  ..." 
(18  Cal. 2d  647,  at  p.  657.) 

Accordingly,  it  is  my  opinion  that  the  City  and  County 
could  not  grant  a  credit  on  the  tax  bill  of  a  person  over  age  65 
who  is  living  on  a  fixed  modest  income. 
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Although  it  would  appear  that  the  tax  credit  approach 
would  be  violative  of  the  constitutional  requirement  of  uniformity 
of  ta:j!:ation,  there  appears  to  be  another  possible  way  to  assist 
senior  citizens  caugfxt  in  the  spiraling  property  tax  squeeze  with- 
in constitutional  bounds.   In  1967,  the  State  Legislature  enacted 
the  Senior  Citizens  Property  Tax  Assistance  Law  (Stats.  lSo7, 
ch.  963,  sec.  103.5;  Revenue  and  Taxation  Code  sees.  19501-19540) 
which  grants  some  assistance  to  taxpayers  over  65  years  of  age  liv- 
ing on  a  limited  income.  Pursuant  to  the  provisions  of  the  Act,  a 
claim  for  assistance  for  property  tax  paid  can  be  filed  after 
May  15  of  the  fiscal  3'ear  for  which  assistance  is  claimed  but  on 
or  before  August  31.   If  the  claim  is  approved,  payment  is  made 
after  June  30  and  before  November  30  in  a  sum  equal  to  a  percentage 
of  the  property  tax  accrued  and  paid  by  the  claimant  on  the  assessed 
value  of  his  homestead  up  to  and  including  $5,000.   The  amount  of 
assistance  is  based  en  the  claimant's  total  household  income  and 
the  percentage  of  assistance  ranges  from  95  per  cent  of  the  tax 
paid  on  the  first  $5,000  of  assessed  value  where  the  total  house- 
hold income  is  $1,000  or  less  to  1  per  cent  of  the  tax  paid  on  the 
first  $5,000  of  assessed  value  where  the  total  household  income  is 
$3,350,   However,  no  assistance  may  be  allowed  if  the  gross  house- 
hold income  from  all  sources  is  $10,000  or  more. 

Statistics  provided  by  the  State  Franchise  Tax  Board  which 
administers  the  program  indicate  that  for  the  calendar  year  1958, 
in  the  City  and  County  of  San  Francisco,  assistance  in  the  amoui^t 
of  $636,992  was  granted  to  3,576  claimants. 

In  my  opinion,  the  City  and  County  has  authority  to  enact 
legislation  similar  to  the  State  Act  (Welfare  and  Institutions 
Code,  sees.  17000-1740S;  San  Francisco  v.  Collins  (1932),  216  Cal. 
187  ),  and  thus  supplement  the  state  assistance  at  the  local  level. 

Very  truly  yours, 


J-^S  THOMAS  n.    O'CONNOR 

City  Attorney 
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December  1,  1969 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention:   Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Subject;  Authority  of  Civil  Service  Commission 

to  Determine  that  Certain  Temporary  and 
Limited  Tenure  Employees  be  Included  in 
Section  IV(j)  of  the  Salary  Standardi- 
zation Ordinance 

Gentlemen: 

This  is  in  response  to  your  letter  of  November  12.  1969, 
in  which  you  inquire  if  there  is  any  basis  upon  which  the  Civil 
Service  Commission  could  determine  that  employees  in  Class  2905 
Social  Worker  Trainee  might  qualify  for  premium  pay  under  the 
present  language  of  Section  IV(j)  of  the  Salary  Standardization 
Ordinance. 

Section  IV(j)  of  the  Salary  Standardication  Ordinance 
provides  that  additional  compensation  of  $1^.00  per  month  may  be 
granted  to  regular  full-time  permanent  employees  who  are  required, 
on  a  regular  basis,  to  translate  to  and  from  a  foreign  language, 
subject  to  submission  by  the  department  of  the  need  for  such  spe- 
cial service  and  approval  by  the  Civil  Service  Commission. 

Your  request  states  that  Class  2905  Social  Worker  Trainees 
are  under  temporary  certification  from  the  regular  list  or  are 
certified  under  temporary  limited  tenure  appointment. 

Section  IV(j)  was  the  subject  of  City  Attorney  Opinion 
No.  69-87,  dated  October  6,  1969.   The  request  in  Opinion  No.  69-07 
was  whether  employees  under  temporary  certification  and  limited 
tenure  certification  may  be  included  in  the  definition  of  "regular 
full-time  permanent  employee"  as  used  in  Section  IV(j).   Opinion 


Letter  Opinion  No.  69-102 
Civil  Service  Commission       2  December  1,  19&9 


No.  69-87  held  that  they  could  not.  This  opinion  was  based  upon 
the  rules  of  the  Civil  Service  Commission  and  certain  Charter 
sections. 

Your  request  of  November  12,  1969,  presents  no  facts  which 
would  alter  my  Opinion  No.  69-87  in  any  v/ay  and  since  it  asks  the 
identical  question  asked  previously,  I  must  again  conclude  that 
under  the  language  of  Section  IV(j),  employees  under  temporary  cer- 
tification and  liraited  tenure  certification  are  not  included. 

Section  XV(j)  applies  to  "regular  full-time  permanent 
employees''  and  that  phrsae  has  been  defined  to  include  one  who  has 
been  appointed  to  a  full-time  position  from  a  list  of  eligibles  and 
has  completed  his  prcbat.ionary  period.  The  Civil  Service  Commission 
has  no  authority  to  determine  otherwise c 

Very  truly  yours, 


TAT  THOI'lAS  M.    O' CONNOR 

City  Attorney 


Letter  Opinion  No.  6S-103 


December  1,  1969 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention:   Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Subject:  May  Salary  Standardization  Ordinance  be 
Amended  During  Fiscal  Year  to  Add  Types 
of  Employees  to  Receive  Extra  Compensa- 
tion for  Translating  Services? 

Gentlemen: 

This  is  in  response  to  your  letter  of  November  3,  19S9, 
in  which  you  request  my  opinion  as  to  whether  Section  IV(j)  of  the 
Salary  Standardization  Ordinance  can  be  amended  during  the  fiscal 
year  to  authorize  the  granting  of  additional  compensation  to  tem- 
porary and  limited  tenure  employees. 

Section  IV(j)  of  the  Salary  Standardization  Ordinance 
provides  that  additional  compensation  of  $15.00  per  month  may  be 
granted  to  regular  full-time  permanent  employees  who  are  required, 
on  a  regular  basis,  to  translate  to  and  from  a  foreign  language, 
subject  to  submission  by  the  department  of  the  need  for  such 
special  service  and  approval  by  the  Civil  Service  Commission. 

In  Letter  Opinion  No.  69-07,  dated  October  5,  1969,  I 
advised  the  Civil  Service  Commission  that  the  phrase  "regular  full- 
time  permanent  employee"  as  used  in  Section  IV(j),  supra,  did  not 
include  employees  under  temporary  certification  and"~Timited  tenure 
certification. 

The  Salary  Standardization  Ordinance  cannot  be  amended 
during  the  fiscal  year  providing  that  the  amendment  relates  to  the 
schedule  of  compensation,   (See  City  Attorney  Opinions  No.  69-95, 
dated  October  27,  1969;  No.  69-52,  dated  April  29,  1969;  and 
No.  68-55,  dated  July  1,  1960.)  These  opinions  are  based  upon  the 
following  paragraph  of  Charter  Section  151: 
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"A  schedule  of  compensations  or  amendments  thereto 
as  provided  herein  which  is  adopted  by  the  board  of 
supervisors  on  or  before  April  1st  of  any  year  shall 
become  effective  at  the  beginning  of  the  next  succeed- 
ing fiscal  year  and  a  schedule  of  compensations  or 
amendments  thereto  adopted  by  the  board  of  supervisors 
after  April  1st  of  any  year  shall  not  become  effective 
until  the  beginning  of  the  second  succeeding  fiscal 
year." 

It  is  clear  from  the  quoted  language  of  Section  151  that 
any  amendment  to  the  Salary  Standardization  Ordinance  after  April 
1st  of  any  year  which  amends  the  schedules  of  compensations  there- 
in cannot  be  effective  until  the  second  succeeding  fiscal  year. 

The  proposed  amendment  as  contained  in  your  request  does 
not  affect  the  schedule  of  compensation.  The  additional  compansa- 
tion  of  $15.00  per  month  is  in  the  nature  of  a  premium  pay  for  the 
utilization  of  a  skill  by  the  City,  the  value  of  which  has  not 
been  accounted  for  in  the  basic  rates  of  compensation  set  for  the 
particular  classes  performing  the  service. 

The  amendment  merely  allows  the  City  to  acquire  inter- 
preting services  from  employees  other  than  regular  full-time  per- 
manent employees  and  in  no  v/ay  amends  the  compensation  to  be  paid. 

The  amendment  does  not  violate  the  provisions  of  Charter- 
Section  151  and  is  therefore  an  amendment  to  the  Salary  Standardi- 
zation Ordinance  which  can  be  made  without  violating  the  restric- 
tions contained  in  Section  151. 

Very  truly  yours. 


'^^'^  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  6S-104 


December  2,  1969 


Mr.  S.  M.  Tatarian,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco,  California  94102 

Subject:  Civil  Service  Commission  Has 

Authority  to  Classify  Position  in 
Accordance  with  Duties  and  Responsi- 
bilities as  Assigned  by  Department 
Head 

Dear  Mr,  Tatarian: 

This  is  in  response  to  your  letters  of  November  3, 
1969,  and  November  13,  1969,  in  which  you  question  the  author- 
ity of  the  Civil  Service  Commission  in  reference  to  the  crea- 
tion of  a  new  classification  in  your  department  which  is  titled 
Chief  Plan  Checker.   In  addition  to  the  above  mentioned  let- 
ters, 1  have  also  reviewed  the  Civil  Service  Commission  staff 
reports  on  the  matter.   The  staff  reports  are  dated:  April  25, 
1969;  June  21,  1969;  August  22,  1969;  October  17,  1569;  and 
October  30,  1969.   Included  also  is  the  Class  Specification  as 
proposed  by  the  Commission  for  the  new  class  of  Chief  Plan 
Checker . 

Based  upon  the  documents  set  forth  above,  the  fac- 
tual situation  is  as  follows:  The  Civil  Service  Commission 
staff  received  a  request  from  the  Department  of  Public  Works 
to  survey  a  vacant  position  the  Department  had  in  the  Class 
6264  Plan  Checker  (Engineering)  and  that  the  position  be 
reclassified  to  6266  Senior  Plan  Checker.  The  position  is 
located  in  the  Bureau  of  Building  Inspection.   The  basic  dif- 
ference between  the  two  positions  is  the  Senior  Plan  Checker 
is  responsible  for  checking  and  inspecting  the  plans  for  major 
construction  while  the  position  of  Plan  Checker  is  concerned 
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1. 
with  minor  construction.   The  request  for  reclassification  was 
based  upon  a  shift  in  the  amount  of  major  construction  whereby 
it  had  increased  75  to  100  per  cent  in  the  last  three  years.  The 
Civil  Service  staff  recommended  that  the  vacant  position  of 
32S4  Plan  Checker  be  reallocated  to  the  class  of  6266  Senior  Plan 
Checker.   The  Commission  adopted  the  staff  recommendation  at  its 
meeting  of  May  26,  1969.   The  staff  report  of  June  21,  1969, 
states  that  a  letter  had  been  received  which  requested  reconsider- 
ation of  the  Commission  action.  The  request  was  that  there  either 
be  only  one  position  of  Senior  Plan  Checker  or  that  the  Senior 
Plan  Checker  position  occupied  by  Mr.  Corencvsky  be  reclassified 
to  Chief  Plan  Checker  to  support  the  supervisory  authority  of  Mr, 
Corenevsky  in  the  Plan  Checking  Department.  The  Department  of 
Public  Works  informed  the  staff  that  the  supervision  of  plan 
checking  activities  is  assigned  to  the  class  of  Building  Plans 
Engineer  and  the  class  Senior  Plan  Checker  has  no  supervisory 
authority.  At  its  meeting  of  August  11,  1959,  the  Civil  Service 
Commission  confirmed  its  reclassification  of  6264  Plan  Checker  to 
6266  Senior  Plan  Checker  and  passed  a  motion  to  retitle  the  6266 
Senior  Plan  Checker  (occupied  by  Mr.  Corenevsky)  to  Chief  Plan 
Checker,   Thereafter,  the  Director  of  Public  Works  objected  in_ 
writing  to  the  action  of  the  Commission  in  retitling  the  position 
of  Senior  Plan  Checker  to  Chief  Plan  Checker.  The  Director  stated 
that  Mr.  Corenevsky  does  not  now  nor  will  be  in  the  future  assigned 
supervisory  duties  in  this  position.   On  October  27,  1969,  the 


'class  Title:   Plan  Checker  (Engineering)      Code:   6264 
Examples  of  Duties: 

1.   Checks  plans  and  specifications  for  single  and  multi- 
ple dwellings,  small  apartments,  and  small  industrial  and  com- 
mercial structures  except  structural  engineering  requirements; 
makes  changes  and  revisions  as  indicated. 

Class  Title:  Senior  Plan  Checker  Code:  6266 

Examples  of  Duties : 

Checks  plans  and  specifications  for  compliance  with  various 
building  codes  for  complex  and  detailed  major  structures,  except 
structural  engineering  requirements;  makes  changes  and  revxsions 
as  indicated.   (See  Class  Specifications,  CCSF.  Vol.  II.) 
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Civil  Service  Commission  directed  the  staff  to  prepare  a  new  class 
specification  for  6267  Chief  Plan  Checker.  The  new  specifications 
were  adopted  by  the  Commission  on  November  10,  1959,  and  the  Com- 
mission directed  the  Director  of  Public  Works  to  submit  a  supple- 
mental appropriation  request  relative  to  the  change.  The 
specifications  for  the  new  position  of  Chief  Plan  Checker  -  Code: 
6267  contains  language  which  gives  this  position  supervisory 
authority  over  subordinate  plan  checking  personnel. 

The  legal  question  involved  is  whether  or  not  the  Civ7.1 
Service  Commission  exceeded  its  authority  by  the  manner  in  which 
the  new  position  and  class  S257  Chief  Plan  Checker  was  created. 

The  powers  and  duties  of  the  Civil  Service  Commission 
are  set  forth  in  Charter  Section  141: 

"The  commission  shall  classify,  and  from  time  to  time 
may  reclassify,  in  accordance  with  duties  and  responsi- 
bilities of  the  employment,  and  training  and  experience 
required,  all  places  of  employment  in  the  departments 
and  offices  of  the  city  and  county  not  specifically 
exempted  by  this  charter  from  the  civil  service  provi- 
sions thereof,  .  .  . 

"The  commission  shall  also,  in  accordance  with 
duties  and  responsibilities,  allocate,  and  from  time  to 
time  may  reallocate,  the  positions  to  the  various  classes 
of  the  classification.  The  allocation  or  re-allocation 
of  a  position  shall  not  adversely  affect  the  civil  serv- 
ice rights  of  an  occupant  regularly  holding  such  position." 

Section  141  leaves  no  doubt  that  the  Civil  Service  Com- 
mission possesses  the  sole  authority  to  classify  and  reclassify 
all  places  of  employment  in  the  various  departments.  There  is, 
however,  a  restriction  placed  upon  this  power  to  classify  and  that 
is  that  it  must  be  done  "in  accordance  with  duties  and  responci- 
bilities  of  employment."  Thus,  in  the  instant  matter  if  the  duties 
and  responsibilities  of  Senior  Plan  Checker  were  of  a  supervisory 
nature  there  would  be  no  question  that  the  Civil  Service  Commission 
has  the  authority  to  reclassify  or  create  a  new  classification  with 
job  specifications  to  reflect  the  supervisory  duties.   But  thic  -s 
not  the  present  case.   The  Department  Head  has  stated  taat  the? 
position  never  has  had  nor  will  have  supervisorial  duties  and,  m 
fact,  he  has  placed  these  duties  in  a  higher  classification.   In 
spite  of  the  declarations  of  the  Department  Head,  the  Civil  Serv- 
ice Commission  has  created  a  new  position  and  given  it  supervisory 
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duties.   The  question,  then,  concerns  the  extent  of  the  authority 
of  the  Civil  Service  Commission  over  the  duties  and  responsibili- 
ties of  the  position.   It  appears  from  the  facts  of  this  matter 
that  the  Civil  Service  Commission  has,  in  effect,  changed  the 
duties  and  responsibilities  of  a  position  and  thereafter  created 
a  new  classification  to  conform  to  the  new  duties  and  responsi- 
bilities. 

It  is  my  opinion  that  the  Civil  Service  Commission 
exceeded  its  authority  in  the  manner  in  which  it  set  forth  the 
duties  and  responsibilities  of  the  classification  5257  Chief  Plan 
Checker. 

There  is  no  language  in  the  Charter  which  grants  the 
Civil  Service  Commission  the  authority  to  prescribe  the  duties  of 
a  position.   There  is  direct  authority  to  classify  (5  141,  supra) 
but  this  direct  grant  of  authority  presupposes  that  the  duties 
and  responsibilities  of  the  position  have  already  been  set.  There 
is  direct  authority  to  allocate  and  reallocate  positions  (5  141, 
supra)  but,  again,  this  direct  grant  of  authority  presupposes  that 
the  duties  and  responsibilities  of  the  position  have  already  been 
set.   It  logically  follows  that  if  the  authority  to  set  forth  the 
duties  and  responsibilities  of  the  various  positions  in  the  vari- 
ous departments  of  the  City  were  to  be  lodged  with  the  Civil  Serv- 
ice Commission,  it  would  have  been  simple  to  so  state  in  Section 
141,  instead  language  is  used  which  infers  that  the  authority  is 
lodged  elsewhere. 

Further  support  for  the  conclusion  that  the  authority 
to  set  forth  the  duties  and  responsibilities  does  not  rest  with 
the  Civil  Service  Commission  is  found  in  Charter  Section  143: 

"Positions  in  any  department  or  office  of  the  city 
and  county  may  be  created,  as  provided  by  this  charter, 
by  appropriation  ordinance  of  the  beard  of  supervisors. 
Copy  of  each  such  ordinance  creating  or  abolishing  posi- 
tions shall  be  filed,  on  the  approval  thereof,  with  the 
civil  service  commission  by  the  clerk  of  the  board  of 
supervisors.   Before  the  appointing  officer  shall  make 
recommendation  for  the  creation  of  any  new  or  additional 
position  in  any  department  or  office,  he  shall  request 
and  receive  from  the  commission  the  proper  designation 
and  classification  of  such  position  based  on  the  duties 
and  responsibilities  thereof,  and  if  such  position  is 
included  in  the  classified  civil  service,  the  commission 
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may,  in  writing,  express  to  the  appointing  officer  its 
opinion  as  to  whether  or  not  such  position  is  needed. 

"Immediate  notice  in  writing  shall  be  given  to  the 
civil  service  commission  by  the  appointing  officer  of 
each  department  and  office  of  the  city  and  county  of  the 
creation  or  abolition  of  any  position,  or  of  any  change 
in  duties  if  the  position  is  included  in  the  classified 
civil  service,  or  of  any  appointment,  resignation,  sus- 
pension, dismissal  or  other  creation  of  vacancy  therein, 
with  the  date  of  any  such  change." 

It  is  clear  from  Section  143  that  in  the  creation  of 
new  positions  the  department  head  makes  the  recommendation  for 
a  new  position  and  the  Civil  Service  Commission  merely  gives  it 
the  proper  designation  and  classification  but  the  designation  and 
classification,  again,  is  "based  on  the  duties  and  responsibili- 
ties" of  the  position,  indicating  that  the  Commission  does  not 
prescribe  duties  for  a  position.   Section  143  further  states  that 
the  appointing  officer  (i.e.,  department  head)  shall  notify  civil 
service  of  any  change  of  duties  of  a  position,  indicating  that 
the  department  head,  rather  than  the  Civil  Service  Commission, 
controls  the  duties  of  a  position  in  his  department. 

Section  20  of  the  Charter  defines  the  powers  and  duties 
of  department  heads.   Section  20  states  that  each  appointive 
department  head  shall  be  immediately  responsible  for  the  adminis- 
tration of  his  department.   Inherent  in  being  responsible  for  the 
administration  of  a  department  is  responsibility  for  designating 
by  whom  and  in  what  manner  the  various  duties  of  the  department 
are  to  be  performed.   Section  61  of  the  Charter  places  the  func- 
tions, activities  and  affairs  of  the  Department  of  Public  Works 
under  the  Chief  Administrative  Officer  and  the  powers  and  duties 
of  officers  and  employees  charged  with  specific  jurisdiction  ol 
the  Department  of  Public  Works  are  under  the  jurisdiction  of  the 
Chief  Administrative  Officer,  subject  to  Section  20.   Neither 
Section  20  nor  Section  61  qualifies  the  responsibility  of  depart- 
ment heads  with  any  reference  to  Civil  Service  having  authority 
to  designate  the  duties  of  positions.   (See  also  City  Attorney  s 
Opinion  No.  623,  dated  November  3,  1952,  in  which  it  is  stated 
that  it  is  the  right  and  duty  of  the  department  head  to  assign  the 
duties  of  a  position  in  his  department.) 

My  conclusion  is,  therefore,  that  the  department  head 
has  the  responsibility  for  the  assignment  of  duties  within  his 
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department.   This  responsibility,  of  course,  must  be  exercised 
within  the  framework  of  the  civil  service  provisions  of  the 
Charter,   This  opinion  should  not  be  construed  to  deny  authority 
to  the  Civil  Service  Commission  to  reclassify  a  position  where 
duties  are  actually  being  performed  which  are  not  included  within 
the  present  specifications  of  the  position  and  these  duties  are 
performed  with  the  concurrence  of  the  department  head. 

Very  truly  yours , 


TAT 


THOMAS  M.    O'COITOOR 
City  Attorney 
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Mr.  T.  F.  Conway 

Purchaser  of  Supplies 

270  City  Hall 

San  Francisco,  California  94102 

Subject:   Contract  Proposal  for  Official 
Advertising  -  Bid  Price  -  All 
Editions  of  Official  Newspaper 

Dear  Mr,  Conway: 

You  have  asked  for  my  advice  as  to  whether,  under  the 
terms  of  the  contract  proposal  for  official  advertising,  the 
contractor  would  be  required  to  publish  notices  in  all  editions 
of  its  newspaper,  as  required  by  law,  at  the  bid  price. 

Acceptance  of  a  valid  bid  on  a  contract  proposal  consti- 
tutes a  binding  contract  (Lee  C.  Hess  Co.  v.  Susanville,  173  Cal. 
App.2d  594;  McQuillan,  Municipal  Corporations,  5  29. uO),  and  the 
specifications  of  the  contract  proposal  would  become  part  of  the 
agreement.   (See  Taylor  v.  Palmer,  31  Cal.  240,  246.) 

The  contract  proposal  submitted  by  you  along  with  your 
request  for  advice  states  by  Section  29  that  said  proposal 
"covers  official  advertising  for  the  City  prescribed  by  the  City 
Charter  and  the  Laws  of  the  State."  Additionally,  Section  32  of 
the  proposal  provides: 

"All  said  official  advertisements  shall  be  published 
in  all  copies  of  one  or  more  regular  editions  of  the 
official  daily  newspaper,  as  required  by  law,  which  said 
edition  or  editions  shall  have  an  actual  bona  fide  circu- 
lation in  the  City  and  County  of  San  Francisco  of  at  least 
eight  thousand  copies." 

Under  the  Charter,  a  publication  in  a  single  edition  of 
the  official  newspaper  of  the  City  and  County,  provided  that  the 
edition  contains  substantially  the  same  news  features  and  edi- 
torials as  the  other  editions,  is  distributed  generally  to 
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subscribers  and  the  public  with  a  circulation  of  at  least  8,000 
copies, is  all  that  is  required.   (See  City  Attorney's  Letter  Opin- 
ion No.  66-34-A,  dated  Msy  15,  1966.)  However,  under  laws  of  the 
State  publication  in  more  than  one  edition  of  an  official  news- 
paper may  be  required.   For  example,  under  Section  S,  Article  11, 
of  the  State  Constitution,  Charter  am.endments  are  required  to  be 
published  in  every  edition  of  the  official  newspaper  on  the  day 
of  publication. 

The  bid  sheet  of  the  contract  proposal  calls  only  for 
one  bid  price  for  each  line  set  and  published  on  six  point  type 
slug  solid  per  line,  without  regard  to  whether  publication  will 
be  in  one  or  more  editions. 

If  the  language  of  a  contract  is  clear  and  explicit,  and 
does  not  lead  to  an  absurd  result,  the  language  must  govern  its 
interpretation.   (See  Qberg  v.  City  of  Los  Angeles,  132  Cal.App.2d 
151,  158;  Civ.  Code  §  TUJoT)      In  my  opinion  it  clearly  appears 
that  the  terms  of  the  contract  proposal  would  require  the  success- 
ful bidder  to  publish  offd.cial  advertising  in  one  or  more  edi- 
tions, as  required  either  by  Charter  or  State  law,  for  the  bid 
price  per  each  line  set. 

You  are  advised,  therefore,  that  the  contractor  would 
have  the  obligation  to  publish  official  advertising  in  all  edi- 
tions of  the  official  newspaper,  where  required  by  law,  at  no 
additional  charge  above  that  specified  in  the  bid. 

Very  truly  yours. 


EAB  THOMAS  M.    O'CONNOR 

City  Attorney 
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Mr.  Harry  Albert,  Assistant 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California  94102 

Re:   Port  Commission  Employees;  Retention  of 

Retirement,  Health,  Sick  Leave  and  Vacation 
Benefits  Upon  Transfer  to  Another  Department 

Dear  Mr.  Albert: 

This  is  in  reply  to  your  letter  dated  November  21,  1909, 
in  which  you  requested  my  opinion  as  to  whether  Port  Commission 
employees  who  transfer  to  other  City  departments  would  retain  the 
rights  and  benefits  afforded  to  them  as  employees  of  the  San 
Francisco  Port  Authority  upon  transfer  cf  the  Port  to  the  City  and 
County  of  San  Francisco. 

As  you  know,  the  transfer  of  the  Port  and  the  rights  of 
the  transferred  employees  are  governed  by  Sections  AC. 2,  AG. 3  and 
48.4  of  the  Charter,  the  provisions  of  the  "Burton  Act"  (Stats, 
of  1968,  ch.  1333),  and  an  agreement  entered  into  between  the 
State  of  California  and  the  City  and  County  in  implementation  of 
that  Act, 

Section  20  of  the  Burton  Act  provides  that  salary, 
employment  conditions,  and  benefits  of  the  transferred  employees 
shall  be  no  less  than  those  which  they  received  as  employees  of 
the  Port  Authority  and,  with  respect  to  retirement  and  health 
benefits,  provides  specifically  that: 

"These  rights  and  benefits  include,  but  are  not 
limited  to:  .  .  .  continued  membership  in  the  Public 
Employees'  Retirement  System  provided  by  the  City  and 
County  of  San  Francisco,  or  any  other  retirement  pro- 
gram in  effect  with  the  San  Francisco  Port  Authority; 
.  .  .  retention  of  the  option  to  continue^^any  present 
health  insurance  and  group  life  coverage." 
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Likewise,  Section  48.4  of  the  Charter  provides  in  part 
that:  ^ 

•'All  employees  of  the  Port  Authority  who,  at  the 
time  of  the  transfer  provided  for  herein  shall  go  into 
effect,  are  members  of  the  Public  Employees'  Retirement 
System  of  the  State  of  California  shall  continue  to  be 
members  of  said  Public  Employees'  P^etirement  System, 
with  all  the  rights,  privileges  and  benefits  of  said 
system  and  they  shall  not  be  members  of  the  San  Francisco 
City  and  County  Employees'  Retirement  System;  and,  not- 
withstanding any  other  provisions  of  this  charter,  the 
city  and  county  shall  perform  all  acts  necessary  to  con- 
tinue the  membership  of  such  employees  in  said  Public 
Employees'  Retirement  System." 

With  respect  to  sick  leave  and  vacation,  the  agreement 
provides  (at  page  25)  as  follows: 

"The  Act  provides  for  the  retention  by  the  trans- 
ferred employees  of  salary,  employment  conditions  and 
benefits.  At  the  present  time  permanent  State  employees 
have  equal  or  greater  sick  leave  and  vacation  privileges 
than  provided  for  by  City  civil  service.   To  carry  out 
the  provisions  of  the  Act  the  City  shall  permit  the 
transferred  employees  to  carry  over  to  City  service  all 
accumulated  sick  leave  and  to  continue  to  accumulate  sick 
leave  as  the  employee  would  have  accumulated  that  sick 
leave  had  he  remained  in  State  seirvice.   Vacation  rights 
shall  likewise  be  carried  over.  V7here  the  employee  has 
greater  vacation  rights  under  State  service  he  shall  con- 
tinue to  accrue  vacation  rights  in  the  same  manner  and 
to  the  same  extent  as  if  he  had  remained  in  State  service." 

From  the  foregoing  it  is  clear  that  those  persons  who 
were  employees  of  the  Port  Authority  on  February  7,  1959,  the  date 
of  the  Port's  transfer  to  the  City  and  County,  are  entitled  to 
remain  members  of  the  Public  Employees'  Retirement  System  and  to 
retain  the  health  coverage  they  had  as  employees  of  the  Port 
Authority.  Also,  they  are  entitled  to  carry  over  and  accumulate 
sick  leave  and  v^acation  benefits  as  if  they  had  remained  in  the 
employ  of  the  Port  Authority. 

Retirement,  health  coverage,  vacation  and  sick  leave 
rights  afforded  to  an  employee  of  the  Port  Authority  who  trans- 
ferred to  the  City  are  personal  to  the  employee  and  are  not 
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dependent  upon  his  remaining  an  employee  of  the  Port  Commission, 
Consequently,  such  an  employee  who  transfers  to  another  depart- 
ment does  not  lose  these  rights. 

You  are  advised  accordingly. 

Very  truly  yours , 


^•^^  TH0I1A.S  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  6S-107 


December  12,  1969 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Creation  of  Staff  of  Budget  Analysts 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  presenting  certain 
questions  regarding  the  creation  of  a  staff  of  budget  analysts 
in  the  office  of  the  Board  of  Supervisors. 

Please  be  advised  that  a  staff  of  budget  analysts,  sub- 
ject to  the  civil  service  provisions  of  the  Charter,  could  be 
created  in  the  office  of  the  Board  of  Supervisors  by  means  of  an 
appropriation  ordinance. 

"CRS/iTIOW  OF  POSITIONS 

"Section  143.   Positions  in  any  department  or  office 
of  the  city  and  county  may  be  created,  as  provided  by 
this  charter,  by  appropriation  ordinance  of  the  board  of 
supervisors . 

However,  a  Charter  amendment  would  be  required  for  the 
creation  of  a  staff  of  budget  analysts  exempt  from  the  civil 
service  provisions  of  the  Charter. 

"POSITIONS 

"Section  142.  All  positions  in  all  departments 
and  offices  of  the  city  and  county,  including  posi- 
tions created  by  laws  of  the  State  of  California, 
where  the  compensation  is  paid  by  the  city  and  county, 
shall  be  included  in  the  classified  civil  service  of 
the  city  and  county,  ..." 

Very  truly  yours. 


GEK  THOMAS  M.    O'CONNOR 

City  Attorney 


Letter  Opinion  No.  6S-108 


December  18,  1969 


Mr,  George  J^  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Amendment  of  Compensation  Schedule 
During  Current  Fiscal  Year 

Dear  Mr.  Grubb: 

This  is  in  reply  to  your  request  for  an  opinion  relat- 
ing to  the  following  matter:   You  have  advised  me  that  four  new 
classifications  for  the  New  Careers  Program  were  included  in  the 
1969-70  budget.   (2901  Social  Service  Assistant  I  (New  Careers), 
3611  Library  Assistant  (Nev;  Careers),  3597  School  Aide  and  9961 
Coiiimunity  Health  Worker  I),  and  the  salaries  for  those  class3s 
were  fixed  in  the  budget  at  compensation  schedule  $442-535. 
These  nev;  classes  v/ere  established  subsequent  to  salary  standard- 
ization for  the  fiscal  year  1969-70.  The  employees  in  the  sub- 
ject classes  have  requested  an  increase  in  salary  to  be  effective 
during  the  current  fiscal  year. 

You  have  asked  my  opinion  whether  any  authority  exists 
for  amendment  of  the  compensations  fixed  for  the  subject  classes 
during  fiscal  year  1969-70. 

Section  71  of  the  Charter  provides  in  part: 

"All  increases  in  salaries  or  wages  of  officers  and 
employees  shall  be  determined  at  the  time  of  the  prepara- 
tion of  the  annual  budget  estimates  and  the  adoption  of 
the  annual  budget  and  appropriation  ordinances,  and  no 
such  increase  shall  be  effective  prior  to  the  fiscal  year 
for  which  the  budget  is  adopted,  ..." 

Compliance  V7ith  Section  71  of  the  Charter  is  mandatory 
and  any  increase  in  the  salary  scale  beyond  the  amount  provided 
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in  the  approved  budget  is  void,   (Sullivan  v.  McKinley,  U  Cal.2d 
113,  117.)   In  the  Sullivan  case,  the  Board  oi  Supervisors  enacted 
an  ordinance  increasing  the  salary  of  certain  city  employees 
beyond  the  amount  fixed  in  the  approved  budget  for  those  positions, 
The  District  Court  of  Appeal  held  that  the  ordinance  increasing 
the  employees'  salary  was  invalid  because  the  mandatory  prerequi- 
sites to  its  enactment  were  not  followed.  The  court  stated  at 
page  117: 

"No  ordinance  is  valid  unless  and  until  the  manda- 
tory prerequisites  to  its  enactment  and  performance  are 
substantially  observed.  ,  .  . 

'"Section  71  of  the  Charter  provides:   "All 
increases  in  salaries  or  wages  of  officers  and  employees 
shall  be  determined  at  the  time  of  the  preparation  of 
the  annual  budget  estimates  and  the  £.doption  of  the 
annual  budget  and  appropriation  ordinances,  and  no  such 
increase  shall  be  effective  prior  to  the  fiscal  year  for 
which  the  budget  is  adopted.  ..." 

"'The  time  for  establishing  an  increase  in  v;age 
rate  of  municipal  employees,  such  as  the  petitioner  and 
his  eight  companions,  is  before  the  passage  of  the  annual 
salary  ordinance.   And  the  instruments  within  which  the 
increase  of  the  rate  of  wage  is  to  be  expressed  are 
(1)  annual  budget  estimates,  (2)  annual  budget,  and 
(3)  appropriation  ordinance.   Once  the  budget  is  approved 
by  the  Board  of  Supervisors,  the  fiscal  terms  of  the 
annual  appropriation  ordinance  and  the  annual  salary  ordi- 
nance are  automatically  fixed  beyond  the  power  of  change 
by  any  amendment.  Any  effort  of  the  Board  of  Supervisors 
to  increase  a  wage  scale  in  the  annual  salary  ordinance  ^ 
over  the  amount  provided  in  the  approved  budget  is  void. 

The  salary  for  the  subject  classes  was  established  in 
the  budget  for  1969-70  and  under  the  provisions  of  Section  71  of 
the  Charter,  it  cannot  be  increased  during  the  current  fiscal 
year. 

It  should  be  noted  that  the  Civil  Service  Commission  has 
the  power  to  reclassify  any  position  in  accordance  with  the  duties 
and  responsibilities  of  the  employment  (Section  141,  Charter),  and 
the  Commission  "shall  from  time  to  time  prepare  and  submit  to  tae 
board  of  supervisors  and  the  board  shall  adopt  amendments  to  the 
schedule  of  compensations  which  are  necessary  to  cover  any  new 
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classifications  added  by  the  civil  service  commission."   (Section 
151,  Charter.)  Accordingly,  if  the  duties  or  responsibilities  of 
the  subject  classes  or  the  training  or  experience  required  have 
changed  since  their  establishment,  the  Civil  Service  Commission 
has  the  power  to  reclassify  the  positions  and  to  submit  to  the 
Board  of  Supervisors  any  amendments  to  the  schedule  of  compensa- 
tions made  necessary  by  the  reclassification.   (Section  141, 
Charter.)  The  amendment  to  the  schedule  of  compensations  would 
be  effective  during  the  current  fiscal  year  to  change  the  salar- 
ies of  the  reclassified  positions. 


You  are  thus  advised. 


Very  truly  yours , 


MCK 


THOMAS  M.    O'CONNOR 
City  Attorney 


Letter  Opinion  No.  69-109 


December  23,  1969 


Thotnas  J.  Cahill,  Chief 

San  Francisco  Police  Department 

C50  Bryant  Street 

San  Francisco,  California  94103 

Attention:   Mr.  Alfred  G.  Arnaud 

Assistant  Deputy  Chief 

Subject:   Constitutionality  of  Charter  Provisions 
and  Ordinances  Regarding  Peddling 
Your  File  No.  L-S4 

Dear  Chief  Cahill: 

This  is  in  response  to  your  request  for  an  opinion  con- 
cerning the  constitutionality  of  San  Francisco  Charter  provisions 
and  ordinances  with  regard  to  regulating  the  street  peddling  of 
balloons  in  the  Fisherman's  Wharf  area. 

The  pertinent  Charter  and  Municipal  Code  provisions  are 
hereinafter  set  forth: 

Charter  Section  24: 

"The  board  of  supervisors  shall  regulate,  by  ordi- 
nance, the  issuance  and  revocation  of  licenses  and  per- 
mits for  the  use  of,  obstruction  of  or  encroachment  on 
public  streets  and  places,  exclusive  of  the  granting  of 
franchises  governed  by  other  provisions  of  this  charter; 
and  for  the  operation  of  business  or  privileges  which 
affect  the  health,  fire-prevention,  fire-fighting,  crime, 
policing,  welfare  or  zoning  conditions  of  or  in  the  city 
and  county,  and  for  such  other  matters  as  the  board  of 
supervisors  may  deem  advisable„" 

Section  869  of  the  Police  Code: 

"It  shall  be  unlawful  for  any  person  to  peddle 
goods,  wares  or  merchandise,  or  any  article,  material 
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or  substance,  of  whatsoever  kind  on  public  streets,  unless 
duly  licensed  so  to  do." 

The  following  sections  of  Part  III  _o_f  the  San 
Francisco  MunlcTrpaTTo^^rLicense'Ccde 77" 

"SEC.  1.   Designating  Departments  for  Issuance 
of  Permits. 

"Permits  shall  be  issued  for  the  location  and  con- 
duct of  the  businesses,  enterprises  or  activities, 
enumerated  hereinafter  in  Sections  1.1  to  1.72  inclu- 
sive, by  the  department  or  office  authorized  by  Sections 
i.l  to  1.72  inclusive  and  Section  2  of  this  article  to 
issue  each  such  class  of  permit,  and  subject  to  the 
approval  of  other  departments  and  offices  of  the  city 
and  county,  where  specifically  designated  in  any  such 
case;  provided  that  permit  or  license  fees  as  required 
by  ordinance  shall  be  collected  by  the  Tax  Collector 
as  provided  in  Section  3  of  this  article," 

"SEC.  1.36.   For  peddling--by  the  Police  Depart- 
ment." 

"SEC.  132.   Peddlers,  General.   Every  person  who 
peddles  goods,  wares  or  merchandise,  or  any  other 
article  in  any  manner,  save  and  except  those  who  peddle 
the  articles  or  things  specifically  mentioned  and  for 
the  peddling  of  which  a  license  is  provided  in  subsec- 
tions (a),  (b)  and  (c)  of  this  section,  shall  pay  a 
license  tax  of  Twelve  ($12,00)  Dollars  per  quarter.  .  .  . 

"SEC.  26.   Facts  to  Be  Considered  by  Departments. 
In  the  granting  or  denying  ot  any  permit,  or  tiie  revok- 
ing  or  the  refusing  to  revoke  any  permit,  the  granting 
or  revoking  power  may  take  into  consideration  the  effect 
of  the  proposed  business  or  calling  upon  surrounding 
property  and  upon  its  residents,  and  inhabitants  thereof; 
and  in  granting  or  denying  said  permit,  or  revoking  or 
refusing  to  revoke  a  permit,  may  exercise  its  sound  dis- 
cretion as  to  whether  said  permit  should  be  granted, 
transferred,  denied  or  revoked." 

Charter  Section  35,6; 

"The  chief  of  police  may  refuse  to  issue  any  permit 
that  is  subject  to  police  department  investigation  and 
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issuance,  if  it  shall  appear  that  the  character  of 
the  business  or  the  applicant  requesting  such  permit 
does  not  warrant  the  issuance  thereof,  or  he  may 
revoke  any  such  permit  as  soon  as  it  shall  appear 
that  the  business  or  calling  of  the  person  to  whom 
it  was  granted  is  conducted  in  a  disorderly  or 
improper  manner,  or  that  the  place  in  which  the 
business  is  conducted  or  maintained  is  not  a  proper 
or  suitable  place  in  which  to  conduct  or  maintain 
such  business  or  calling." 

Also  to  be  noted  are  the  provisions  of  Section  39  of 
the  Charter  and  Section  30  of  the  License  Code  providing  for 
appellate  review  and  hearing  upon  the  denial  of  a  licence  or  per- 
mit. 

There  is  no  discrimination  shown  in  any  of  the  foregoing 
provisions  of  law,  nor  any  vagueness  or  uncertainty  and  I  cannot 
perceive  how  any  constitutional  questions  could  be  raised  on  these 
points. 

There  likewise  can  be  no  constitutional  question  on  the 
right  and  power  of  the  City  to  thus  regulate  the  use  of  its 
public  streets.   See  In  re  Mares,  75  Cal.App,2d  798  (solicitation 
of  magazine  subscriptions  on  public  streets)  ;  VJade  y.  City  and 
County  of  San  Francisco,  82  Cal.App.2d  337  (same);  feople  v. 
galena.  24  Cal.App.2d  Supp.  770  (taxicab  stands);  In  re  Peterson, 
M  Cai.2d  177  (same).  As  stated  in  the  case  of  In  re  hares, 
supra,  pp.  GOl,  802: 

"'The  place  for  the  conduct  of  a  private  business 
is  upon  private  property;  and  it  has  been  said  that 
there  is  no  vested  right  to  do  business  upon  the  public 
streets'  (Pittsford  v.  City  of  Los  Anp;eles,  50  Cal.App.2d 
25,  32  [122  ?.2d  535J  ,  and  see  text  therein  quoted  and 
cases  cited.)   'it  is  well  established  law  that  the  high- 
ways of  the  state  are  public  property;  .  .  .  and  that 
their  use  for  purposes  of  gain  is  special  and  extraordi- 


294,  "7  A.L.R.  7211.)  'Use  of  a  public  street  for  private 
enterprise  may  under  some  circumstances  redound  to  the 
public  good;  but  nevertheless  it  is  a  special  privilege 
peculiarly  subject  to  regulation,  and  one  wnicn  may  be 
granted  on  reasonable  terms  or  entirely  withheld  [cita- 
tions] .  '   (People  V.  Galena.~^4  Cal.App.2d  Supp.  770,  775 
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[70  P. 2d  724].)   (Emphasis  thus  far  is  ours.)  Numerous 
authorities  support  these  statements." 


"The  instant  case,  in  our  opinion,  presents  a 
situation  as  clearly  within  the  exercise  of  the  police 
power  as  that  presented  in  the  Galena  case,  supra .  The 
difference  betv/een  the  control  of  taxicab  stands  and 
the  control  of  sidewalk  traffic  is  simply  a  difference 
in  degree.   In  our  opinion  when  the  supervisors  ordained 
absolute  prohibition  rather  than  mere  regulation  they 
dealt  with  a  matter  directly  related  to  the  public  peace, 
safety,  convenience,  comfort  and  welfare." 

With  reference  to  the  discretion  vested  in  the  Chief  of 
Police  to  issue  or  deny  a  permit,  it  is  a  general  principle  of 
law  that  delegated  powers  to  municipal  officers  or  boards  must  be 
made  subject  to  prescribed  standards  and  that  absolute  discretion 
to  grant  or  deny  licenses  or  permits  may  not  ordinarily  be  vested 
in  such  officials  or  boards.   However,  this  principle  is  subject 
to  the  qualification  that  where  a  business  is  subject  to  police 
surveillance  and  regulation  broad  discretion,  unrestricted  by 
specific  standards,  may  be  vested  in  boards  or  officials  to  confer 
or  deny  licenses  or  permits.   See  In  re  Holmes,  187  Cal.  640,  545, 
647;  In  re  Peterson,  supra,  pp.  IQT^^J^;   Iscoff  v.  Police  Commis- 
sion, 222  Cal.App.2d  3^5. 

In  the  Iscoff  case,  the  general  standards  set  forth  in 
Section  25  of  the~Ticense  Code  and  Section  35. C  of  the  Charter 
with  relation  to  the  issuance  of  licenses  or  permits  by  the  Chief 
of  Police  were  directly  sustained  by  the  court  as  satisfying  con- 
stitutional tests.   Thus,  the  court  states,  pp.  404,  405: 

"...  In  the  instant  case,  section  24  of  the  San 
Francisco  Charter  now  in  effect  directs  the  regulation 
by  ordinance  of  the  issuance  and  revocation  of  licenses 
and  permits  for  the  operation  of  businesses  affecting 
the  health,  crime,  policing  and  welfare  of  the  city. 
As  we  have  already  pointed  out,  appellant  s  business 
answers  such  description.   (7  McQuillin.  op.  cit. , 
§24.335,  pp.  231-234.)   The  chief  of  police  is  invested 
with  the  power  to  issue  or  refuse  permits  for  the 
business  here  in  question  (San  Francisco  Municipal  Code, 
pt   III   art   I   §1)  along  with  the  power  to  inspect  its 
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books  and  premises  (San  Francisco  Charter,  524)  and 
to  refuse  such  permit  if  the  character  of  the  business 
or  of  the  applicant  does  not  warrant  its  issuance. 
(San  Francisco  Charter,  §35.6.)  The  chief  of  police 
in  granting,  refusing  or  revoking  a  permit  may  consider 
the  effect  of  the  proposed  business  upon  the  surround- 
ing property  and  its  residents  and  in  taking  such  action 
may  exercise  his  sound  discretion.   (San  Francisco 
Municipal  Code,  pt.  Ill,  art.  1,  G26.)   Sound  discretion 
in  this  instance,  as  with  that  contemplated  by  law  or 
conferred  on  the  courts,  is  not  a  capricious  or  arbi- 
trary one.   (Cf.  Bailey  v.  Taaffe  (1865)  25  Cal.  422, 
424;  ICalmus  v.  Kalmus  (U^517"TDT"Cal.ADp.2d  405,  415 
[230  P. 2d  571,  cert7"Qenied ,  342  U.S.  903  [72  S.Ct.  292, 
96  L.Ed.  676].)   In  short,  the  foregoing  sections  of 
the  city's  charter  and  ordinances  fashion  and  provide 
an  overall  standard  governing  and  guiding  the  chief  of 
police  and  prescribing  that  the  exercise  of  his  permit 
power  must  not  be  arbitrary  but  rather  directed  to  the 
promotion  of  the  public  interest.  Appellant  argues  that 
this  constitutes  only  a  general  and  therefore  inadequate 
standard  and  that  specific  standards,  even  of  a  minimum 
nature,  are  here  nonexistent.  The  simple  answer  is  that 
in  the  regulation  of  the  business  here  involved,  specific 
standards  are 
51  Cal. 2d  177; 
5  McQuillin,  _ ,         . 

the  overall  standard  alluded  to  above  is  adequate  and 
that  the  ordinances  here  applicable  do  not  offend  against 
constitutional  principles. 


nation  oi:  tne  Dusiness  nere  invoj-veu,  i^i^cuij-j-i 
re  not  necessary.   (In  re  Peterson,  supra, 
77;  In  re  Holmes,  supra,  liJ7  Cal.  64L>; 
,  op.  cit.,   526.66.;  We  therefore  hold  that 


"Furthermore  in  the  instant  case  the  standard  which 
governs  and  guides  the  board  of  permit  appeals  is  pre- 
cisely the  same  as  that  which  governs  and  guides  the 
chief  of  police  at  the  primary  administrative  level  and 
is  therefore  adequate  and  lawful  for  such  board  in  the 
exercise  of  its  appellate  function.   (City  &  County_of 
San  Francisco  v.  Superior  Court  (1959)  53  Cai.2d  2Jo, 
TbU,  252  [i  Cai.kptr.  Lb\i,   34^  P. 2d  294]  ;  Lindell  Co.  v. 
Board  of  Permit  Appeals  (1943)  23  Cal. 2d  303,  3iJ-Ji^ 
[144  P. 2d  4J.)" 

In  the  Iscoff  case  the  regulation  was  of  a  business 
conducted  on  private  premises.   Here  the  regulation  is  of  the 
use  of  the  streets  involving  an  activity  with  a  potential^for  tne 
obstruction  of  streets,  interference  with  pedestrian  traii.ic, 
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creation  of  a  nuisance  and  also  fraud  on  the  public.   For  a 
stronger  reason,  then,  it  can  be  stated  that  the  general  stand- 
ards guiding  the  police  chief  in  issuing  permits  for  street  ped- 
dling satisfy  constitutional  requirements. 

In  summation,  then,  you  are  advised  that  I  can  find  no 
constitutional  infirmity  in  any  of  the  Charter  or  Municipal  Code 
provisions  regulating  street  peddling  and,  in  my  opinion,  these 
provisions  are  constitutional  and  enforceable. 

Very  truly  yours, 


MHM 


THOMS  M.    O'CONNOR 
City  Attorney 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention:  Mr.  Harry  Albert 

Assistant  General  Manager,  Personnel 

Subject:   Obligation  of  Civil  Service  Commission 
Where  Port  Commission  Employee  Appeals 
a  Disciplinary  Action  by  Appointing 
Officer  of  the  Port  Commission 

Gentlemen: 

This  is  in  response  to  your  letter  in  which  you  request 
advice  regarding  the  obligation  of  the  Civil  Service  Commission 
to  hear  an  appeal  of  a  Port  Commission  employee  from  a  suspension 
action  by  the  appointing  officer  of  the  Port. 

The  employee  has  appealed  directly  to  the  Civil  Service 
Commission  from  a  suspension  by  the  Port  Director  pursuant  to  the 
authority  granted  the  Port  Director  in  Charter  Section  15A.   The 
contention  of  the  employee  is  that  all  employees  of  the  Port  who 
were  transferred  to  the  City  are  entitled  to  the  same  rights  they 
had  before  the  transfer  and  that  this  applies  to  substantive,  as 
well  as  procedural  rights.   Therefore,  the  employee  contends,  if 
suspensions  were  previously  subject  to  hearings  before  the  State 
Personnel  Board,  a  hearing  before  the  equivalent  body,  namely,  the 
Civil  Service  Commission,  is  an  absolute  requirement. 

The  rights  of  Port  employees  are  set  forth  in  Charter 
Section  48.4;  Section  20  of  Statutes  of  1968,  Chapter  1333;  and 
Paragraph  XIII  of  the  Agreement  relating  to  transfer  of  the  Port 
of  San  Francisco  from  the  State  of  California  to  the  City  and 
County  of  San  Francisco  recorded  on  January  30,  1959,  in  Book 
B308,  Page  686,  of  the  official  records  of  the  City  and  County  of 
San  Francisco. 
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Section  20  of  the  Statutes  of  1968  clearly  makes  Port 
employees  of  the  state,  upon  transfer  of  the  Port,  City  employees 
who  hold  their  positions  subject  to  the  civil  service  provisions 
of  the  City  Charter.   Paragraph  VIII  of  the  Agreement  sets  forth 
in  some  detail  the  rights  the  Port  employees  retain  upon  entering 
City  service.   These  rights  are  in  the  nature  of  retirement 
benefits,  health  insurance,  vacation,  sick  leave  and  seniority 
rights.   Nowhere  are  they  afforded  any  procedural  rights  they  may 
have  possessed  in  state  employment  with  reference  to  disciplinary 
procedure  nor  is  there  any  language  in  any  of  the  documents  from 
which  this  inference  can  be  drawn. 

I  am  of  the  opinion  that  Port  employees  are  subject  to 
the  provisions  of  Charter  Section  154.  The  disciplinary  action 
having  been  taken  pursuant  to  the  last  paragraph  of  Section  154 
is  final  and  the  Civil  Service  Commission  is  not  obliged  to  hear 
the  appeal. 

Very  truly  yours , 


TAT  I 

THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  Joseph  E,  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California  94102 

Subject:   Property  Tax  Church  Exemption 
of  St.  Peter's  Church 

Dear  Mr.  Tinney: 

This  office  has  reviewed  the  "challenge"  to  the  prop- 
erty tax  exemption  of  St,  Peter's  Church  (Parcel  2-59-26)  which 
you  forwarded  to  this  office.  After  reviewing  this  document, 
it  is  my  opinion  that  you  have  correctly  granted  the  church 
exemption  to  the  Roman  Catholic  Church  of  St.  Peter's  and  that  the 
activity  which  occurred  therein  on  July  20,  1969,  would  in  no  way 
affect  the  tax  exempt  status  of  that  church. 

Article  XIII,  Section  1-1/2  of  the  Constitution  of  the 
State  of  California  exempts  church  property  from  taxation  when 
the  same  is  "used  solely  and  exclusively  for  religious  worship 
This  phrase  has  been  interpreted  in  a  number  of  similar 


Alameda  (1957)  152  Cal.  App.  2d  4^'0;  House  ot   Rest  v.  Count:-  ot 
Los  Angeles  (1957)  151  Cal,  App.  2d  5^3;  and  San  Francisco  Boys' 
CJ.ub,  IncT"v.  County  of  Mendocino  (19 C7)  254  Cal,  App.  2(1   D^ii. 

All  of  the  above  cited  cases  hold  in  connection  with  the 
interpretation  of  tax  exemption  laws  that  "the  rule  of  strict 
construction  generally  applicable  to  tax  exemption  laws  must  pre- 
vail .  .  .  ,  but  adherence  to  such  legal  principle  does  not  require 
the  narrowest  possible  meaning  be  given  to  the  exempting  language 
if  it  would  establish  too  severe  a  standard  and  defeat  the  apparent 
object  of  the  law.   Rather,  the  construction  of  the  law  though 
strict  must  also  be  reasonable."  Y.M.C.A.  y.  County  oi:  Los  Angeles, 
35  C.  2d  760  at  page  767,  citing  Cedar's  ot  Lebanon  Hospital  v. 
County  of  Los  Angeles,  35  C.  2d  yTTT 
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In  the  case  of  Fellowship  ^f  Humanity  v.  County  of 
Alameda,  153  Cal.App.2d  673 ,  the  appeTTate  "court  aTIirmed  the 
trial  court's  decision  to  refund  taxes  due  to  an  improper  refusal 
by  the  taxing  agency  to  grant  this  humanist  society  the  church 
exemption.   In  doing  so  it  clearly  affirmed  the  trial  court's 
decision  that  topics  of  interest  to  humanist  including  "topics  of 
current  political  and  economic  interest"  are  properly  discussed 
by  a  church  entitled  to  the  church  exemption. 

You  are  advised  therefore  that  the  activities  set  forth 
in  the  "challenge"  to  the  property  tax  exemption  of  St.  Peter's 
Church  do  not  change  the  character  or  affect  the  exemption  granted 
by  you  to  St.  Peter's  Church. 

Very  truly  yours , 


WJM  THOMAS  M.  O' CONNOR 

City  Attorney 
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